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 P R O C E E D I N G S 1 

 CHAIRPERSON MOLDENHAUER:  This hearing 2 

will please come to order.  Good morning, ladies 3 

and gentlemen.  We are located in the Jerrily R. 4 

Kress Memorial Hearing Room at 441 4th Street, 5 

N.W.  This is October 25th, 2011, Public Hearing 6 

in the Board of Zoning Adjustment for the 7 

District of Columbia. 8 

 My name is Meridith Moldenhauer.  Joining 9 

me today to my left is the Vice-Chairperson 10 

Nicole Sorg, Mayoral Appointee.  To her left 11 

representative of the Zoning Commission, Chairman 12 

Anthony Hood.  To my right is Lloyd Jordan, 13 

Mayoral Appointee, and his right is Jeffery 14 

Hinkle, representative of the National Capital 15 

Planning Commission. 16 

 Copies of today's hearing agenda are 17 

available to you and are located to my left in 18 

the wall bin near the door. 19 

 Please be advised this proceeding is 20 

being recorded by a court reporter and is also 21 

being webcast live.  Accordingly, I must ask you 22 
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to refrain from any disturbing noise or actions 1 

in the hearing room. 2 

 When presenting information to the Board, 3 

please turn on your microphone, first stating 4 

your name and home address.  When you are 5 

finished speaking, please turn off your 6 

microphone, so that your microphone is no longer 7 

picking up sounds or background noise. 8 

 All persons planning to testify either in 9 

favor or in opposition are to fill out two 10 

witness cards.  These witness cards are located 11 

in the wall bin near the door and are also on the 12 

witness tables in front of you.  Upon coming 13 

forward to speak to the Board, please give both 14 

witness cards to the court reporter sitting to my 15 

right. 16 

 Also, if you wish to file written 17 

testimony or additional supplemental information 18 

today, please submit an original and 12 copies to 19 

the Secretary for distribution.  If you do not 20 

have the requisite number of copies, you can 21 

reproduce copies on a machine in the Office of 22 
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Zoning located across the hall. 1 

 The order of procedures for special 2 

exceptions and variances are as follows:  one, 3 

statement of the Applicant and Applicant's 4 

witnesses; two, parties and persons in support; 5 

three, parties and persons in opposition; four, 6 

government reports, including the Office of 7 

Planning and Department of Transportation; five, 8 

reports of the ANC; and six, rebuttal and closing 9 

statements of the Applicant. 10 

 Pursuant to Section 3117.4 and 3117.5, 11 

the following constraints will be made.  12 

Applicant and Appellant, persons and parties 13 

except an ANC in support will be given 60 minutes 14 

collectively.  Appellees, persons and parties 15 

except an ANC in opposition will be given 60 16 

minutes collectively.  Individuals will be given 17 

3 minutes, and organizations will be given 5. 18 

 These time restrictions do not include 19 

cross-examinations or questions from the Board.  20 

Cross-examination of witnesses is permitted by an 21 

Applicant or a party.  The ANC within which the 22 
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property is located is automatically a party to a 1 

special exception or a variance case.  Nothing 2 

prohibits the Board from placing reasonable 3 

restrictions on cross-examination, including 4 

limitations on time and limitations on the scope 5 

of cross-examination. 6 

 The record will be closed at the 7 

conclusion of each case, except for any material 8 

specifically requested by the Board.  The Board 9 

and the Staff will specify at the end of each 10 

hearing exactly what is expected and the date 11 

when the person must submit that information to 12 

the Office of Zoning.  After the record is 13 

closed, no other information will be accepted by 14 

the Board. 15 

 The District of Columbia Administrative 16 

Procedures Act requires that public hearings on 17 

each case be held in the open and before the 18 

public.  Pursuant to Section 405(b) and 406 of 19 

the Act, the Board may, consistent with the rules 20 

and procedures and the Act, enter into closed 21 

meetings on a case for purposes of seeking legal 22 
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counsel on a case pursuant to Section DCRA Code 1 

2-575(b)(4) and/or deliberating on a case 2 

pursuant to Section D.C. Code 2-575(b)(13), but 3 

only after providing the necessary Public Notice 4 

in the case for emergency closed meetings after 5 

taking a roll call vote. 6 

 The decision of the Board in these 7 

contested cases must be based exclusively on the 8 

record.  To avoid any appearance to the contrary, 9 

the Board requests that persons present not 10 

engage members of the Board in conversation. 11 

 Please turn off all cell phones and 12 

beepers at this time and do not disturb these 13 

proceedings. 14 

 The Board will now consider any 15 

preliminary matters.  Preliminary matters are 16 

whether a case will or should be heard today or a 17 

request for postponement, continuance or 18 

withdrawal, or whether proper adequate notice has 19 

been given. 20 

 If you are not prepared to go forward 21 

today or if you believe that the Board should not 22 
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proceed, now is the time to raise such a matter. 1 

 Mr. Secretary, do we have any preliminary 2 

matters? 3 

 MR. MOY:  The Staff is not aware of any 4 

major preliminary matters this morning, Madam 5 

Chair. 6 

 CHAIRPERSON MOLDENHAUER:  Thank you. 7 

 Then all individuals wishing to testify 8 

today, if you can please stand, and the oath will 9 

be administered. 10 

 MR. MOY:  Do you solemnly swear or affirm 11 

that the testimony you're about to present in 12 

this proceeding is the truth, the whole truth, 13 

and nothing but the truth? 14 

 [Witnesses sworn en masse.] 15 

 MR. MOY:  Ladies and gentlemen, you may 16 

consider yourself under oath. 17 

 CHAIRPERSON MOLDENHAUER:  We can call the 18 

first case. 19 

 Application No. 18265 20 

 MR. MOY:  Good morning, Madam 21 

Chairperson, members of the Board. 22 
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 The first application for Board action is 1 

Application No. 18265.  This is the application 2 

of Nathan Darling, pursuant to 11 DCMR 3104.1 for 3 

a special exception to allow an addition to an 4 

existing one-family row dwelling under Section 5 

223, not meeting the lot occupancy (Section 403), 6 

court (Section 406), and nonconforming structure 7 

(Subsection 2001.3) requirements in the R-4 8 

District at premises 644 C Street, N.E., property 9 

located in Square 864, Lot 821.  This application 10 

was -- has been advertised. 11 

 CHAIRPERSON MOLDENHAUER:  Good morning.  12 

If the parties can please introduce themselves 13 

for the record. 14 

 MS. FOWLER:  Good morning.  Jennifer 15 

Fowler. 16 

 MR. DARLING:  Good morning.  Nathan 17 

Darling. 18 

 CHAIRPERSON MOLDENHAUER:  Okay.  I think 19 

that we have a fairly full record, but if you 20 

would like to provide any additional information 21 

or supplemental documentation, that would be 22 
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appreciated. 1 

 MS. FOWLER:  We would be happy to rest on 2 

the record this morning.  As you know, we have 3 

support from all the local neighborhood groups 4 

and the neighbors and Office of Planning, so we'd 5 

be happy to answer any questions about the case. 6 

 CHAIRPERSON MOLDENHAUER:  My first 7 

question just is if you can -- I know that -- see 8 

here.  I'm pulling up the OP report in comparison 9 

to the request.  I know there's some additional 10 

information about needing relief from 2001.3 and 11 

401.  If you can just address those issues? 12 

 MS. FOWLER:  So the nonconforming 13 

structure relief? 14 

 CHAIRPERSON MOLDENHAUER:  Nonconforming 15 

structure and the lot width. 16 

 MS. FOWLER:  I wasn't aware of the lot 17 

width. 18 

 I mean, they're all existing conditions. 19 

 I guess we have a 16-foot-wide lot, which is not 20 

meeting the minimum 18-foot requirement and the 21 

nonconforming structure relief, because it's 22 
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existing over 60-percent lot coverage, which 1 

we're keeping.  We're not changing that 2 

percentage. 3 

 CHAIRPERSON MOLDENHAUER:  Do any Board 4 

members have any other questions for the 5 

Applicant? 6 

 [No audible response.] 7 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 8 

then at this point in time, I'll turn to the 9 

audience and see if there's any individuals in 10 

the audience either in support or in opposition 11 

of this case. 12 

 MR. PETERSON:  Good morning.  My name is 13 

Gary Peterson.  I live at 810 Massachusetts 14 

Avenue, N.E., and I'm Chair of the Capitol Hill 15 

Restoration Society Zoning Committee. 16 

 I'm here to support the application.  The 17 

Zoning Committee had a meeting on October 13, 18 

2011, at which Ms. Fowler made a presentation.  19 

The committee reviewed it and voted unanimously 20 

to support the application. 21 

 We found that the addition will not 22 
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affect the light and air nor privacy of use and 1 

enjoyment of neighboring properties, and that the 2 

addition does not substantially visually intrude 3 

upon the character, scale, and pattern of houses 4 

along the street, and we urge you to approve the 5 

application. 6 

 CHAIRPERSON MOLDENHAUER:  Thank you very 7 

much for your testimony. 8 

 Do Board members have any questions for 9 

Mr. Peterson? 10 

 [No audible response.] 11 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 12 

then I appreciate you coming down. 13 

 We will now turn to see if there's any 14 

individuals in the audience in opposition of this 15 

case. 16 

 [No audible response.] 17 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 18 

then we'll turn to the Office of Planning for 19 

their report. 20 

 MR. GOLDSTEIN:  Good morning, Madam 21 

Chair, members of the Board.  My name is Paul 22 
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Goldstein with the Office of Planning. 1 

 OP recommends approval under Section 223, 2 

special exception relief, to permit a two-story 3 

rear addition above an existing one-story rear 4 

addition, of an existing single-family rowhouse 5 

at 644 C Street, N.E. 6 

 Just to get to your question from 7 

earlier, in my review, I noted that 2001.3 and 8 

401, lot width, should just be called out as 9 

areas that are nonconforming but are covered 10 

under the special exception criteria. 11 

 We are supportive of the application and 12 

willing to address any questions that the Board 13 

may have. 14 

 Thank you. 15 

 CHAIRPERSON MOLDENHAUER:  Thank you very 16 

much, Mr. Goldstein. 17 

 Any other questions from Board members of 18 

the Office of Planning? 19 

 [No audible response.] 20 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 21 

does the Applicant have any questions of the 22 
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Office of Planning? 1 

 MS. FOWLER:  No.  No questions.  We'd 2 

just like to thank Mr. Goldstein for his time.  3 

Thank you. 4 

 CHAIRPERSON MOLDENHAUER:  Then at this 5 

point in time, I will see if there's anybody in 6 

the audience from ANC-6C. 7 

 [No audible response.] 8 

 CHAIRPERSON MOLDENHAUER:  Seeing no one, 9 

I'll just indicate that we have an Exhibit 26 in 10 

our record, which indicates that at a duly 11 

noticed meeting on October 11, 2011, ANC-6C met, 12 

with a quorum present, and they voted 6 to 0 to 0 13 

to support the application after having a 14 

presentation from Ms. Fowler and Mr. Darling. 15 

 That being said, at this point in time, 16 

we'll turn back to the Applicant to see if there 17 

are any closing remarks. 18 

 MR. DARLING:  Nothing from me.  We 19 

appreciate your consideration. 20 

 CHAIRPERSON MOLDENHAUER:  Thank you very 21 

much. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  16 

 Are there any final questions of the 1 

Applicant from Board members? 2 

 [No audible response.] 3 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 4 

then at this point in time, we will conclude this 5 

portion of the hearing.  We will enter into 6 

deliberation on this case. 7 

 This is a 223 for special exception 8 

relief for a rear addition to a single-family 9 

home.  I think that it's a modest addition where 10 

there's a very large lot.  They are still 11 

providing a large back area to provide light to 12 

the neighboring properties.  It's a minimal 13 

relief that's being sought.  They have letters of 14 

support from both of their neighbors, which is 15 

our Exhibit Nos. 9 and 10, from their neighbor at 16 

-- let's see here -- at 646 C Street and their 17 

neighbor at 642 C Street. 18 

 We also heard testimony from Mr. Gary 19 

Peterson, from the Historical Preservation 20 

Organization, and then also from the Capitol Hill 21 

Historical Preservation, and then we also have a 22 
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letter from ANC-6C in support of the application. 1 

 And OP is in support. 2 

 I see no reason why we should not grant 3 

this application.  I will open up the floor to 4 

any additional deliberation from Board members. 5 

 [No audible response.] 6 

 CHAIRPERSON MOLDENHAUER:  Seeing no 7 

additional deliberation, then I will submit a 8 

motion, a motion to approve Application 18265, 9 

pursuant to 11 DCMR 3104.1 for a special 10 

exception to allow an addition to an existing 11 

one-family row dwelling under 223, not meeting 12 

the lot occupancy under 403, court under Section 13 

406, a nonconforming structure under Section 14 

2001.3, and not meeting lot width under 401, 15 

requirements in an R-4 District at premises 466 16 

[sic] C Street, N.E. 17 

 A motion has been made.  Is there a 18 

second? 19 

 MR. HINKLE:  Second. 20 

 CHAIRPERSON MOLDENHAUER:  Motion has been 21 

made and seconded.  All those in favor, say 22 
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"aye." 1 

 [Chorus of ayes.] 2 

 MR. MOY:  Staff would record the vote at 3 

5 to 0 to 0.  This is on the motion of the 4 

Chairperson, Ms. Moldenhauer, to approve the 5 

application per the special exception 223 relief, 6 

not meeting lot occupancy under Section 403, 7 

court width under 406, and special exception and 8 

nonconforming, 2001.3, as to the existing 9 

nonconformity to lot width under Section 401.  10 

Second the motion, Mr. Hinkle.  Also in support 11 

of the motion, Mr. Hood, Ms. Sorg, and Mr. 12 

Jordan.  Again, the final vote is 5 to 0 to 0.  13 

The motion caries. 14 

 CHAIRPERSON MOLDENHAUER:  Thank you very 15 

much, Mr. Moy. 16 

 And seeing that there are no parties in 17 

opposition, what I'd like to do is I'd like to 18 

see if we can waive our requirements and ask for 19 

summary order be issued. 20 

 MR. MOY:  Very good.  Thank you. 21 

 CHAIRPERSON MOLDENHAUER:  Thank you very 22 
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much. 1 

 Application No. 18266 2 

 MR. MOY:  The next application before the 3 

Board is Application No. 18266.  This is the 4 

application of Joseph and Melissa Boyette, 5 

pursuant to 11 DCMR 3104.1, for a special 6 

exception which would allow a rear addition to an 7 

existing one-family row dwelling under Section 8 

223, not meeting the lot occupancy under Section 9 

403; rear yard, Section 404; and nonconforming 10 

structure provisions under Subsection 2001.3 11 

requirements.  This is in the R-4 District at 12 

premises 1317 D Street, N.E.  Property located in 13 

Square 1031, Lot 148. 14 

 [Pause.] 15 

 CHAIRPERSON MOLDENHAUER:  Good morning.  16 

If you can please introduce yourself for the 17 

record. 18 

 MR. BOYETTE:  Joseph Boyette. 19 

 MS. BOYETTE:  Melissa Boyette. 20 

 CHAIRPERSON MOLDENHAUER:  Hold on one 21 

moment. 22 
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 [Pause.] 1 

 CHAIRPERSON MOLDENHAUER:  Okay.  I was 2 

just taking a look at one thing, but if you can 3 

just address -- I think the record if fairly full 4 

in your case, but I know that there was a -- 5 

revised drawings that were submitted in regard to 6 

the parking.  If you can just walk us through 7 

that, that would be appreciated. 8 

 MS. BOYETTE:  Sure, absolutely. 9 

 Just to discuss the support we've 10 

received, I think as you mentioned, it's pretty 11 

complete.  We've received support from the ANC, 12 

Capitol Hill Restoration Society, and our 13 

neighbors. 14 

 We had a communication with the Office of 15 

Planning, Mr. Arthur Jackson from the Office of 16 

Planning.  He asked that we clarify one item on 17 

our project, which is that we have an existing 18 

garage that projects into the rear yard setback 19 

and that also has -- leads to our nonconforming 20 

lot occupancy, and we were -- in the project, we 21 

are demolishing that garage.  And his concern was 22 
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that we were reducing -- we were eliminating a 1 

parking space. 2 

 So we quickly responded to that concern 3 

by revising the drawings and showing a parking 4 

pad at the rear of the property that maintains 5 

the same interior dimension as the existing 6 

interior dimension of the garage. 7 

 When we addressed that concern, that 8 

appeased the concern, and Mr. Jackson responded. 9 

 CHAIRPERSON MOLDENHAUER:  Do you show -- 10 

obviously, is the facade that's going to be on 11 

the alley, is that going to change at all when 12 

you've changed this into a parking pad, obviously 13 

for access? 14 

 MR. BOYETTE:  There was an areaway 15 

outside of the basement-level bedroom.  We 16 

eliminated the areaway.  The window did not 17 

change into that bedroom. 18 

 MS. BOYETTE:  One thing I'll say, the 19 

areaway has not been fully eliminated.  It just 20 

doesn't go the full width of the property now, so 21 

it leaves the space for the parking.  The parking 22 
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space will go all the way to the facade, and then 1 

in the remaining width of the property, there 2 

will be an areaway which will provide access to 3 

the basement level. 4 

 CHAIRPERSON MOLDENHAUER:  So this is 5 

going to be just an open parking pad, as you say, 6 

in the drawings? 7 

 MS. BOYETTE:  That's correct.  Yes, at 8 

grade. 9 

 CHAIRPERSON MOLDENHAUER:  And you're not 10 

looking to cover it with the structure? 11 

 MS. BOYETTE:  No, ma'am. 12 

 CHAIRPERSON MOLDENHAUER:  And is the 13 

areaway going to be covered in grass at all, or 14 

is that going to be all concrete or stone? 15 

 MR. BOYETTE:  The areaway or the parking 16 

pad? 17 

 CHAIRPERSON MOLDENHAUER:  Yeah, the 18 

areaway. 19 

 MR. BOYETTE:  The areaway would be 20 

concrete with a drain. 21 

 CHAIRPERSON MOLDENHAUER:  Okay.  Are you 22 
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still going to have the -- are you going to have 1 

a portion of that back rear section as grass?  On 2 

your initial A-6 drawings, you have yard, grass, 3 

and now that you're revising it, are you going to 4 

have a portion of that back as grass as well? 5 

 MR. BOYETTE:  We would provide a small 6 

sidewalk from the stairs to the alley and then 7 

grass on the west side. 8 

 VICE-CHAIRPERSON SORG:  And what's the 9 

material of the parking pad?  Are you using 10 

pervious pavers or anything like that? 11 

 MR. BOYETTE:  We would prefer to use 12 

pervious material, something that we can park on 13 

but that lets the rain through and lets some sort 14 

of vegetation grow. 15 

 VICE-CHAIRPERSON SORG:  Okay, thank you. 16 

 CHAIRPERSON MOLDENHAUER:  I have no other 17 

questions for the Applicant.  Do any other Board 18 

members have any other questions for the 19 

Applicant? 20 

 [No audible response.] 21 

 CHAIRPERSON MOLDENHAUER:  Seeing none at 22 
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this time, is there anything else that the 1 

Applicant would like to share with the Board? 2 

 MR. BOYETTE:  I'd just like to thank Mr. 3 

Jackson for his time. 4 

 CHAIRPERSON MOLDENHAUER:  Then at this 5 

point in time, I'll turn to the audience to see 6 

if there's any individuals in support or in 7 

opposition to this case. 8 

 MR. PETERSON:  Good morning.  I'm Gary 9 

Peterson.  I reside at 810 Massachusetts Avenue, 10 

N.E.  I'm Chairman of the Capitol Hill 11 

Restoration Society Zoning Committee. 12 

 The Zoning Committee had a hearing on 13 

October 13 and considered this case.  The 14 

Applicant was present and made a presentation.  15 

The committee voted unanimously to support the 16 

application, and we would recommend that you do a 17 

bench ruling on this particular case. 18 

 We've done similar questioning about the 19 

garage and are satisfied with the answers and 20 

support it also because the neighbors on either 21 

side the application. 22 
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 CHAIRPERSON MOLDENHAUER:  Thank you very 1 

much. 2 

 Do Board members have any questions for 3 

Mr. Peterson? 4 

 [No audible response.] 5 

 CHAIRPERSON MOLDENHAUER:  Thank you for 6 

coming down today. 7 

 At this point, is there any other 8 

individuals -- 9 

 MR. HOOD:  Madam Chair? 10 

 CHAIRPERSON MOLDENHAUER:  Yes. 11 

 MR. HOOD:  I did have a quick question 12 

for the Applicant, and you all may have gone over 13 

this.  We were looking at the plans, and I 14 

noticed that we have Exhibit 9, and then we have 15 

some plans that were submitted by the neighbor.  16 

Which plans are we looking at?  Are they the 17 

same, or the ones submitted by one of the 18 

neighbors, is that the final plans, or is it 19 

Exhibit 9? 20 

 CHAIRPERSON MOLDENHAUER:  I think, 21 

Chairman Hood, there's actually -- those plans 22 
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are revised plans, and they also attached -- the 1 

Applicant submitted those, and they also attached 2 

the letters of support from the neighbor. 3 

 MR. HOOD:  Oh, okay.  So the Applicant? 4 

 CHAIRPERSON MOLDENHAUER:  It was a 5 

combination package that we received. 6 

 MR. HOOD:  Okay. 7 

 CHAIRPERSON MOLDENHAUER:  I just wanted 8 

to make sure that was clear for the record.  The 9 

Applicant submitted that second set of plans 10 

along with some letters of support. 11 

 MR. HOOD:  Some letters in support that 12 

were attached, okay.  So those are -- these are 13 

the final plans.  Okay, great.  Thank you. 14 

 I thought that was unusual that the 15 

adjacent neighbor would submit plans, but okay.  16 

Thank you. 17 

 [Laughter.] 18 

 CHAIRPERSON MOLDENHAUER:  Thank you for 19 

that point of clarification, Chairman Hood. 20 

 At this point in time, we will turn to 21 

the Office of Planning for their report. 22 
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 MR. JACKSON:  Good morning, Madam Chair 1 

and members of the Board.  My name is Arthur 2 

Jackson with the D.C. Office of Planning, and I 3 

will give a brief summary of the Office of 4 

Planning's report. 5 

 You have the report before you, and for 6 

the sake of time, I will say that we rest on the 7 

record and note that we recommend approval, and 8 

we appreciate the Applicants addressing the issue 9 

that we raised. 10 

 It turned out it was more of a 11 

clarification.  I think they had always intended 12 

to provide the space, but it just wasn't shown on 13 

the plan.  But once we clarified that, they were 14 

able to address our concern, and we heartily 15 

recommend approval of this application. 16 

 That concludes a brief summary of my 17 

report, and I am available to answer questions. 18 

 CHAIRPERSON MOLDENHAUER:  Thank you very 19 

much, Mr. Jackson. 20 

 And do any Board members have any 21 

questions, then, for the Office of Planning, Mr. 22 
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Jackson?  I do not.  The report was very 1 

thorough, and I appreciate it. 2 

 MR. JACKSON:  Thank you. 3 

 CHAIRPERSON MOLDENHAUER:  Does the 4 

Applicant have any questions for the Office of 5 

Planning? 6 

 MR. BOYETTE:  [Speaking off mic.] 7 

 CHAIRPERSON MOLDENHAUER:  If you can 8 

actually put that on the record verbally, I'd 9 

appreciate that. 10 

 MR. BOYETTE:  No questions. 11 

 MS. BOYETTE:  No questions. 12 

 CHAIRPERSON MOLDENHAUER:  Thank you.  I 13 

appreciate that. 14 

 Then at this point in time, we will turn 15 

to see if there's anybody in the audience from 16 

ANC-6A. 17 

 [No audible response.] 18 

 CHAIRPERSON MOLDENHAUER:  Seeing no one, 19 

I'll indicate that we do have a letter in our 20 

record which is our Exhibit 26, which indicates 21 

that at a regularly scheduled meeting on 22 
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September 8th, 2011, their commission voted 7 to 1 

0, with 5 commissioners present, which represents 2 

a quorum, to support Application No. 18266 for 3 

the special exception 223. 4 

 That being said, that letter will receive 5 

great weight. 6 

 At this point in time, we will turn back 7 

to the Applicant for any closing remarks. 8 

 MS. BOYETTE:  None.  Thank you. 9 

 MR. BOYETTE:  I actually do have one, one 10 

remark. 11 

 I'd like some flexibility in the 12 

materiality of the addition, because we haven't 13 

gone through a pricing exercise yet. 14 

 CHAIRPERSON MOLDENHAUER:  Okay.  If we 15 

rule on the case today, it will be ruled based on 16 

the plans that you have submitted.  I don't 17 

believe that your plans actually provide specific 18 

materials.  So, obviously, that would provide you 19 

the flexibility, but obviously, any approval 20 

potentially that would be granted would be based 21 

on the plans.  You'd actually have to build 22 
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pursuant to the plans.  You just had to change 1 

the plans to come back before the Board, but if 2 

your plans only describe a specific material, 3 

then you have the ability to work and to 4 

obviously use whatever materials you deem 5 

appropriate and also obviously working with the 6 

historical aspect of the property and anything 7 

that you discussed maybe with the Capitol Hill 8 

Historic Society. 9 

 Are there any materials that you actually 10 

have identified in the plans that you wish to 11 

modify, and if so, can you identify those, if 12 

there are specific plans and sections? 13 

 MR. BOYETTE:  On the side facades, Sheet 14 

A-19, we're showing a metal corrugated -- A-11. 15 

 CHAIRPERSON MOLDENHAUER:  A-11?  I was 16 

looking at A-10.  A-11? 17 

 MR. BOYETTE:  On the side elevations, A-18 

11 and A-12, we're showing corrugated metal 19 

siding. 20 

 CHAIRPERSON MOLDENHAUER:  Okay. 21 

 MR. BOYETTE:  And on A-10, the -- No. 5, 22 
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the two-story window wall, the actual -- we're 1 

not sure of what the actual glazing material is 2 

on that window wall.  I mean, obviously, it's 3 

going to remain glass. 4 

 And on the -- on the east and west 5 

facades, we are considering continuing the 6 

shiplap siding all the way up the side in lieu of 7 

the metal corrugated. 8 

 [Pause.] 9 

 CHAIRPERSON MOLDENHAUER:  Thank you for 10 

that comment.  I think we'll take that into 11 

consideration in our deliberation.  Do you have 12 

anything else that you'd like to provide as a 13 

closing remark? 14 

 MR. BOYETTE:  Nothing further.  Thank 15 

you. 16 

 CHAIRPERSON MOLDENHAUER:  Okay.  Then at 17 

this point in time, I will enter into 18 

deliberation. 19 

 And in reviewing this, it's a 223 20 

application for an addition to a single-family 21 

home.  This Applicant has Office of Planning's 22 
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report, approval in their report, which is our 1 

Exhibit No. 26.  They also have obtained 2 

adjoining neighbors' recommended approval as 3 

well, a letter which is Exhibit No. 25, which was 4 

from Fernando and Cecilia Jimenez indicating that 5 

they live on the adjoining property to the east 6 

and west and saying that they recommend approval 7 

of the application.  In addition to that, we have 8 

revised plans from the Applicant which address 9 

the Office of Planning's concern about parking.  10 

We have a letter of support from the ANC, which 11 

would receive great weight, which is our Exhibit 12 

23, and we heard oral testimony from Mr. Gary 13 

Peterson from the Capitol Hill Restoration 14 

Society indicating that the Applicant had met 15 

with the Capital Hill Restoration Society and 16 

presented their plans, and that they had also 17 

approved the application and recommended support 18 

of the application. 19 

 That being said, I would be in support of 20 

this application.  The Applicant did ask, though, 21 

for some additional flexibility with a condition 22 
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that any flexibility that they obtain in regard 1 

to the materials for the facade shall not 2 

substantially visually intrude on the character 3 

of the neighborhood. 4 

 That being said, I'll see if there's any 5 

additional deliberation from the Board members. 6 

 MR. HOOD:  So, Madam Chair, I just want 7 

to clarify.  Are we granting the flexibility to 8 

comparable quality, or what are we doing? 9 

 CHAIRPERSON MOLDENHAUER:  I was going to 10 

provide flexibility and just indicate -- not 11 

whether it says comparable -- comparable material 12 

and that the material shall not substantially 13 

visually intrude upon the character of the 14 

neighborhood. 15 

 MR. HOOD:  Okay. 16 

 CHAIRPERSON MOLDENHAUER:  So maybe both. 17 

 MR. HOOD:  Okay, thank you. 18 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 19 

would agree with Mr. Hood.  I think that the 20 

inclusion of a stipulation of comparable quality 21 

materials, I think, would be a good inclusion in 22 
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the condition, but other than that, I would 1 

support the application. 2 

 CHAIRPERSON MOLDENHAUER:  Any other 3 

deliberation? 4 

 [No audible response.] 5 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 6 

then I will submit a motion, a motion to approve 7 

Application 18266, pursuant to 11 DCMR 3104.1, 8 

for a special exception to allow a rear yard 9 

addition to an existing one-family row dwelling 10 

under Section 223, not meeting the lot occupancy 11 

under 403, not meeting rear yard under 404, 12 

nonconforming structure under 2001.3, and under -13 

- with the condition that any flexibility for 14 

materials as long as those materials are 15 

comparable in quality and that they shall not 16 

substantially and visually intrude on the 17 

character of the neighborhood. 18 

 The motion has been made.  Is there a 19 

second? 20 

 MR. HOOD:  Second. 21 

 CHAIRPERSON MOLDENHAUER:  Motion has been 22 
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made and seconded.  All those in favor, say 1 

"aye." 2 

 [Chorus of ayes.] 3 

 MR. MOY:  Staff would record the vote as 4 

5 to 0 to 0.  This is on the motion of 5 

Chairperson Moldenhauer to approve the 6 

application requesting special exception relief 7 

under Section 223, not meeting the lot occupancy 8 

(Section 403), rear yard (404), and nonconforming 9 

structure provisions under Section 2001.3.  It 10 

also includes language that allows flexibility to 11 

change the external materials, as the Chair has 12 

stated in her motion.  Second the motion is Mr. 13 

Hood.  Ms. Sorg and Mr. Jordan and Mr. Hinkle.  14 

Again, the vote to approve is 5 to 0 to 0.  The 15 

motion carries. 16 

 CHAIRPERSON MOLDENHAUER:  Thank you very 17 

-- 18 

 MR. MOY:  Oh, Madam Chair.  Also, I also 19 

want to add, too, for the record that the revised 20 

drawings in the record now are as to -- as 21 

contained under Exhibit 24, Sheets A-01, 06, 07 -22 
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- again, Sheet A-01, 06, 07, 10, 11, and 12. 1 

 CHAIRPERSON MOLDENHAUER:  Thank you.  2 

Those are the supplemental drawings? 3 

 MR. MOY:  That's correct. 4 

 CHAIRPERSON MOLDENHAUER:  And seeing 5 

there's no opposition, we'd like to waive our 6 

requirements and ask that a summary order be 7 

issued. 8 

 MR. MOY:  Yes.  Thank you, Madam Chair. 9 

 CHAIRPERSON MOLDENHAUER:  Thank you.  10 

Thank you very much. 11 

 Call our next case. 12 

 [Pause.] 13 

 Application No. 18267 14 

 MR. MOY:  The next application for Board 15 

action, Madam Chair, is Application No. 18267.  16 

This is the application of Creative Hands Massage 17 

and Therapies LLC, pursuant to 11 DCMR 3104.1 and 18 

1202.2 for a special exception for a massage 19 

establishment, skin care, and physical therapy 20 

under Section 731, in the CAP/C-2-A District at 21 

premises 513 Capitol Court, N.E., Suite 200, 22 
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property located in Square 754, Lot 121. 1 

 CHAIRPERSON MOLDENHAUER:  Good morning.  2 

If the parties can please introduce themselves.  3 

Your microphone is not on. 4 

 MS. HAM:  Suzanne Ham. 5 

 MR. BRAMMER:  Good morning, Madam 6 

Chairwoman and Board.  I'm William Brammer.  I'm 7 

an attorney here in D.C. assisting Ms. Ham with 8 

Creating Hands and her application. 9 

 As a preliminary matter, I'm not sure 10 

exactly what's in the record.  I do have some 11 

supplemental materials I may submit to you, 12 

including letters of support from adjacent 13 

neighbors. 14 

 CHAIRPERSON MOLDENHAUER:  Okay, 15 

fantastic.  If you can provide those to Mr. Moy, 16 

that would be great. 17 

 [Pause.] 18 

 CHAIRPERSON MOLDENHAUER:  I believe we 19 

all have the documentation.  If you'd like to 20 

walk us through that, that would be fabulous, and 21 

provide any additional oral testimony. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  38 

 MR. BRAMMER:  Certainly.  Madam 1 

Chairwoman and members of the Board, what you 2 

have before you, just to orient you and the we'll 3 

step into matters, the larger packet is basically 4 

an overall packet.  It includes the application, 5 

proof of signage for the zoning.  It has a copy 6 

of the plat inside and some letters of 7 

recommendation as well as the licensure and -- 8 

professional licensure and description of Ms. 9 

Ham's business and capabilities. 10 

 CHAIRPERSON MOLDENHAUER:  That package, 11 

just so that you know, we have already received 12 

that and reviewed that. 13 

 MR. BRAMMER:  Okay.  I was not clear on 14 

that side.  There's a supplemental to that. 15 

 CHAIRPERSON MOLDENHAUER:  I just want to 16 

make sure that you're aware that we've already 17 

gone through that. 18 

 MR. BRAMMER:  Okay.  Then the other two 19 

packets you have are the one with the top of Tim 20 

Yehl are letters of support from neighbors, and 21 

then the other packet entitled "Parking 22 
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Agreement" are leases for two parking spaces 1 

which Ms. Ham has for her business to meet the 2 

parking requirement under the zoning requirement. 3 

 And I apologize for the disjointedness of 4 

the packets.  Murphy's Law struck my copier last 5 

night and this morning, so a little bit of a 6 

scramble putting the exhibits together. 7 

 CHAIRPERSON MOLDENHAUER:  Can you 8 

describe a little bit more about the parking and 9 

the number of parking spaces that you're planning 10 

on providing? 11 

 MR. BRAMMER:   We're providing two 12 

parking spaces, and our understanding with the 13 

square footage of the space that's being 14 

occupied, that there is only actually one that is 15 

required; therefore, one addition. 16 

 There was confusion before as to the 17 

square footage.  We thought that three may have 18 

been required, but actually, in conferral with 19 

the Office of Planning, it seems that only one is 20 

required, and we have two under lease. 21 

 CHAIRPERSON MOLDENHAUER:  I'm just trying 22 
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-- I'm looking at this quickly, the parking 1 

agreement.  Under paragraph 1, it says one 2 

parking space numbered one.  You said you have 3 

two parking spaces? 4 

 MS. HAM:  We have one to the right -- to 5 

the left of the front door, which is a handicap, 6 

basically, allotted space for our people that are 7 

injured and so forth, and then there's a spot in 8 

the back.  And they've leased the space to the 9 

left to us, and the one in the back is available 10 

whenever we need it.  It's not necessarily 11 

leased, but we use it, and they -- we trade off 12 

with the repairman. 13 

 CHAIRPERSON MOLDENHAUER:  So then you're 14 

trying -- you're trying to satisfy the parking 15 

requirement?  Because there's a two parking car 16 

requirement, correct?  Is that what you just 17 

said? 18 

 MR. BRAMMER:  My understanding, it's one. 19 

 CHAIRPERSON MOLDENHAUER:  Oh, one. 20 

 MR. BRAMMER:  One parking car 21 

requirement, and we've -- 22 
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 CHAIRPERSON MOLDENHAUER:  But you're 1 

going to have -- you'll have this one space 2 

that's formally leased for you, and then you'll 3 

also potentially have from time to time the use 4 

of the handicap space? 5 

 MS. HAM:  No, no, no.  The handicap space 6 

is mine, and it's -- I have a cone there, and no 7 

one -- everyone knows that it's ours.  And it's 8 

number one, and it's to the left of the front 9 

door.  And then the other spaces -- 10 

 CHAIRPERSON MOLDENHAUER:  What happens if 11 

handicap people have to use the offices or need 12 

it -- 13 

 MS. HAM:  No, no, no.  It is not handicap 14 

for the rest of them.  I say meaning like for our 15 

clients that can't walk, if they have like a 16 

pulled muscle or they're -- I call it -- it 17 

doesn't have a handicapped insignia there.  It's 18 

for people who are -- you know, I asked 19 

specifically for space number one because the -- 20 

you know, it's like about 15 feet from the front 21 

door, and in the back where the -- where the 22 
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space pulls up, it's really close to our back 1 

entrance, and if we wanted to put a ramp there 2 

for people in wheelchairs, we would, because 3 

sometimes -- I also have a non-profit, and 4 

sometimes we have injured soldiers come from 5 

Walter Reed.  So our non-profit is geared towards 6 

helping these wounded soldiers. 7 

 So I asked if we could use that, that 8 

spot from time to time, and they said it wasn't a 9 

problem, that we could trade off.  They also said 10 

if I wanted to like create a formal lease around 11 

it, I could. 12 

 CHAIRPERSON MOLDENHAUER:  I think parking 13 

space number one is the one in the front of the 14 

property that she referred to as the handicap 15 

space. 16 

 VICE-CHAIRPERSON SORG:  So, Madam Chair, 17 

I'm sorry to jump in. 18 

 So the parking agreement that we're 19 

looking at is for the space number on? 20 

 MS. HAM:  Mm-hmm. 21 

 VICE-CHAIRPERSON SORG:  Got it.  Okay. 22 
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 CHAIRPERSON MOLDENHAUER:  Thank you.  I 1 

think we now are -- all Board members are kind of 2 

on the same page and understanding of the layout. 3 

 MR. BRAMMER:  Sorry for the confusion. 4 

 CHAIRPERSON MOLDENHAUER:  Is there any 5 

additional information that you want to walk us 6 

through or letters of recommendation that you 7 

also provided us? 8 

 MS. HAM:  Tim Yehl to my -- he lives two 9 

doors to the right of me, and we have been 10 

neighbors for quite some time.  And he knows me 11 

both personally and has observed the growth of my 12 

business. 13 

 And the second letter are the people that 14 

own the business above us, and we -- you know, we 15 

-- they interact with us every single day, and, 16 

you know, they know me.  You know, they -- they 17 

have a good feeling about what I am doing and my 18 

business. 19 

 CHAIRPERSON MOLDENHAUER:  Thank you. 20 

 Do Board members have any other 21 

questions? 22 
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 VICE-CHAIRPERSON SORG:  Madam Chair, just 1 

one quick question that I hadn't thought of 2 

before, but it comes up now. 3 

 So do you live on the premises as well? 4 

 MS. HAM:  No. 5 

 VICE-CHAIRPERSON SORG:  No.  Okay. 6 

 MS. HAM:  I live at 232 E Street, N.E. -- 7 

 VICE-CHAIRPERSON SORG:  Okay. 8 

 MS. HAM:  -- D.C., which is about 300 9 

yards to the business, but -- and then to my -- 10 

you'll see also in the packet a letter of 11 

recommendation from Karen Wirt, and she lives 12 

right next door to my left. 13 

 VICE-CHAIRPERSON SORG:  I see. 14 

 MR. BRAMMER:  That structure is 15 

essentially an office building stall structure. 16 

 VICE-CHAIRPERSON SORG:  That's what I 17 

thought.  That's what I'm asking. 18 

 MS. HAM:  It is commercial. 19 

 VICE-CHAIRPERSON SORG:  Okay.  So you 20 

live close by, and we have half personal 21 

references from your neighbors -- 22 
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 MS. HAM:  Yes. 1 

 VICE-CHAIRPERSON SORG:  -- where you 2 

reside, and then it looks like we have -- in 3 

total, do we have two letters from -- 4 

 MS. HAM:  Three. 5 

 VICE-CHAIRPERSON SORG:  -- people close 6 

to the business? 7 

 MS. HAM:  We have -- we have three from 8 

people close to the business.  We have one from 9 

Karen Wirt.  We have one from Tim Yehl, and we 10 

have one from the congressional group above us. 11 

 VICE-CHAIRPERSON SORG:  Okay.  Thanks for 12 

the clarification. 13 

 MR. JORDAN:  And you have one from one of 14 

the tenants in the building; is that right? 15 

 MS. HAM:  Yes, sir.  That's the 16 

congressional group. 17 

 MR. BRAMMER:  It is the Congressional 18 

Management Foundation. 19 

 CHAIRPERSON MOLDENHAUER:  I just have 20 

one.  So do you -- is it your opinion that the 21 

one parking space and potentially the second 22 
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space from time to time would be sufficient to 1 

satisfy your client? 2 

 It seems to me, obviously, you've been in 3 

business for a long period of time.  So can you 4 

just put on the record -- 5 

 MS. HAM:  Yes. 6 

 CHAIRPERSON MOLDENHAUER:  -- what your 7 

understanding is or what your typical clientele -8 

- 9 

 MS. HAM:  Yes. 10 

 CHAIRPERSON MOLDENHAUER:  -- how they 11 

access your establishment? 12 

 MS. HAM:  Yes.  Most people come on foot, 13 

and the few that come, that are injured, that 14 

need the space or the people that do need the 15 

space, they -- it's completely sufficient for -- 16 

for our traffic.  Yes. 17 

 MR. JORDAN:  If I could, how many people 18 

can you treat at one time? 19 

 MS. HAM:  Five. 20 

 MR. JORDAN:  Five. 21 

 MS. HAM:  But that's not always the case. 22 
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 Right now I'm considering actually taking 1 

the front room and turning it into a larger 2 

reception area, because our reception area is too 3 

-- it's small.  So the front room -- and it's 4 

also -- I would rather -- there are glass windows 5 

in each room, and so the sound carries into the 6 

front room, so I'd rather have that be a waiting 7 

area, so that's my -- one of the next things that 8 

I want to do is just change that, so it actually 9 

will be four. 10 

 MR. JORDAN:  So to access the property, 11 

how do you get in there?  I kind of looked at it 12 

on the -- 13 

 MS. HAM:  Sure. 14 

 MR. BRAMMER:  There's some photographs in 15 

the overall packet. 16 

 MR. JORDAN:  I've looked at them, and I 17 

think some others have looked at it, and we're 18 

trying to figure out how do you get in. 19 

 MS. HAM:  Sure.  So 2nd Street, between E 20 

and F, is right across from the courthouse.  We 21 

have the courthouse on one side, and then we have 22 
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-- that zone is for both residential and for 1 

commercial, so we have businesses and homes on 2 

2nd Street, between E and F, N.E., on 2nd. 3 

 There is a small little alleyway in the 4 

middle called Capitol Court, and I have 5 

instructions and am very clear with everyone that 6 

they are to walk down that alleyway.  And it's 7 

nicely lit.  The maintenance people assure that 8 

it's lit at all times.  That's how they get into 9 

the building. 10 

 So, when they come back, you see the sign 11 

"Capitol Court" right above you, so you know 12 

where you are, and then you turn left.  And it's 13 

right there.  If they want to use parking spot 14 

number one, they'll see it to the left of the 15 

door, which I instruct them in an e-mail that 16 

goes out automatically to everybody. 17 

 CHAIRPERSON MOLDENHAUER:  Thank you. 18 

 Are there any other questions from Board 19 

members? 20 

 MR. HINKLE:  Yeah.  Thank you, Madam 21 

Chair. 22 
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 Could you explain your hours of 1 

operation? 2 

 MS. HAM:  Sure. 3 

 MR. HINKLE:  Are you open during the 4 

weekend and in the evenings? 5 

 MS. HAM:  Sure.  Sure.  We open at 10:00 6 

and we close at 8:00, Monday through Friday.  7 

Saturday, it's 10:00 to 7:00.  Sunday, it's 12:00 8 

to 6:00. 9 

 And I often have the last appointment end 10 

at 7:00, so that we can get clerical stuff done, 11 

and in the morning, the receptionist often shows 12 

up at 8:30 to get prepared for the day. 13 

 MR. HINKLE:  Okay.  So parking is not an 14 

issue on the weekends? 15 

 MS. HAM:  No.  It's actually very ample. 16 

 MR. HINKLE:  Okay. 17 

 MS. HAM:  And there are still people 18 

working, so we have the best of both worlds.  We 19 

have business traffic, mostly lobbyists that are 20 

in our building.  So we have traffic and people 21 

around, but we also have a lot of parking, and 22 
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there aren't restrictions on the parking during 1 

the weekend.  That was actually ruled a long time 2 

ago, and questions about that, actually Karen 3 

Wirt can answer, because she educated me on that. 4 

 MR. HINKLE:  Okay, thank you. 5 

 CHAIRPERSON MOLDENHAUER:  You actually 6 

just brought up a quick question for me.  7 

Currently, how do your employees access the 8 

building, or how do they get to work? 9 

 MS. HAM:  I have them use the back 10 

entrance. 11 

 CHAIRPERSON MOLDENHAUER:  I mean 12 

transportation-wise.  Walk?  Metro? 13 

 MS. HAM:  Metro.  Metro. 14 

 CHAIRPERSON MOLDENHAUER:  Drive?  Okay. 15 

 MS. HAM:  Metro.  I actually -- in order 16 

to have them be on time, I request, if it's 17 

possible, that they take the Metro, because it's 18 

too -- and plus, also, because we need to respect 19 

the parking for the clients.  And I obviously 20 

walk.  I don't own a car, so -- 21 

 CHAIRPERSON MOLDENHAUER:  It's 300 yards, 22 
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so that would be -- 1 

 MS. HAM:  300 yards. 2 

 [Laughter.] 3 

 CHAIRPERSON MOLDENHAUER:  Okay.  Are 4 

there any other questions from Board members? 5 

 [No audible response.] 6 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 7 

thank you. 8 

 At this point in time, I'll see if 9 

there's any individuals from the audience in 10 

support of this application. 11 

 MR. PETERSON:  Good morning.  My name is 12 

Gary Peterson.  I live at 810 Massachusetts 13 

Avenue, N.E.  I'm Chair of the Capitol Hill 14 

Restoration Society Zoning Committee. 15 

 Preliminarily, I'd like to clear up one 16 

thing that I think Chairman Hood and I are old 17 

enough to remember when massage meant something 18 

different than it does today, and not that either 19 

of us used those services, but just it meant 20 

something totally different.  And I would like to 21 

say this is a legitimate business, and we're very 22 
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happy to have Ms. Ham bring her business to our 1 

neighborhood. 2 

 The Zoning Committee approved the 3 

application unanimously, and I urge you to do a 4 

bench decision on this particular case. 5 

 Thank you. 6 

 CHAIRPERSON MOLDENHAUER:  Thank you very 7 

much.  Thank you for coming down.  Thank you. 8 

 Are there any individuals in opposition 9 

of this case? 10 

 [No audible response.] 11 

 CHAIRPERSON MOLDENHAUER:  Mr. Hood, do 12 

you have any questions? 13 

 [Laughter.] 14 

 CHAIRPERSON MOLDENHAUER:  Seeing none at 15 

this time, then we'll turn to the Office of 16 

Planning for their report. 17 

 MR. COCHRAN:  Thank you, Madam Chair. 18 

 OP recommends that the Board approve the 19 

application for a special exception.  The 20 

Applicant meets all the criteria of 731.3, which 21 

have to do with whether it's going to be an 22 
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objectionable use for the neighborhood, whether 1 

it's compatible with the neighborhood, et cetera, 2 

and it is all of those things. 3 

 With respect to the parking, OP was under 4 

a misimpression on the amount of square footage 5 

that the Applicant was actually going to occupy, 6 

and that was clarified only this morning. 7 

 So it turns out that they don't require 8 

any parking, because they have only about 1,900 9 

square feet at max, and you don't start requiring 10 

parking until you have over 2,000 square feet of 11 

gross floor area and cellar, so they're good on 12 

that.  Any parking they provide is an -- you 13 

know, it's a benefit. 14 

 The uses, if this were acupuncture, 15 

physical therapy, or skin care only, they 16 

wouldn't even be in here for a special exception. 17 

 It was just alluded to on why they require 18 

special exception for something that is labeled 19 

"massage," and they do meet those requirements, 20 

as you can see from all of the recommendations 21 

having to do with the use, the character of the 22 
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operator, et cetera.  So OP has no compunction 1 

about recommending approval. 2 

 CHAIRPERSON MOLDENHAUER:  Thank you very 3 

much for your thorough report and for addressing 4 

some of those issues about parking as well as the 5 

background history of why we are here for review 6 

and for relief. 7 

 Do any Board members have questions for 8 

the Office of Planning? 9 

 [No audible response.] 10 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 11 

does the Applicant have any questions for the 12 

Office of Planning? 13 

 MS. HAM:  No. 14 

 MR. BRAMMER:  I do not. 15 

 CHAIRPERSON MOLDENHAUER:  Thank you. 16 

 Then at this point in time, we will turn 17 

to see if there's anybody in the audience here 18 

from ANC-6C. 19 

 [No audible response.] 20 

 CHAIRPERSON MOLDENHAUER:  Seeing no one, 21 

we will indicate that while -- make sure we have 22 
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these clarified.  While we do have a letter 1 

personally from Ms. Wirt, who is also the ANC 2 

Commissioner, Exhibit No. 9, we also have a 3 

letter from her on her as her -- on her behalf as 4 

the Chair, our Exhibit No. 32, which indicates 5 

that ANC-6C met on October 11th, 2011, at a duly 6 

noticed, regularly called meeting with a quorum 7 

present, and that they had discussed this 8 

application for Ms. Ham, and that they voted 6 to 9 

0 to 0 unanimously to approve the application.  10 

That letter will receive great weight. 11 

 And at this point in time, we will turn 12 

to the Applicant for any closing remarks. 13 

 MS. HAM:  I have none.  Thank you. 14 

 CHAIRPERSON MOLDENHAUER:  Do any Board 15 

members have any final comments or questions for 16 

the Applicant? 17 

 [No audible response.] 18 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 19 

then we will enter into deliberation. 20 

 We are here for deliberation on 731 21 

relief for permitted use of a massage parlor or 22 
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massage establishment -- sorry -- for the -- for 1 

Office of Zoning under 731.  We have reviewed the 2 

different criteria under 731, and I'll just 3 

indicate that I'll incorporate the Office of 4 

Planning's report for our analysis. 5 

 I don't see any indication from the 6 

application, from the Applicant's testimony, from 7 

the letters of support we have that there's any 8 

indication that there would be any objectionable 9 

impact to the neighborhood's character, noise, or 10 

traffic condition.  Rather, it seems like this is 11 

going to be a benefit to the community and 12 

benefit to continuing a long-standing 13 

relationship and having not only a business, but 14 

also an individual that resides and then has easy 15 

access and can contribute to the community in 16 

that way. 17 

 That being said, I'll also just indicate 18 

for the record we have support, which receives 19 

great weight, from ANC-6C.  We have a letter from 20 

Ms. Wirt individually recommending approval and 21 

then two letters from neighboring businesses. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  57 

 The Applicant has also provided a 1 

confirmation that they have a leased property -- 2 

leased a parking space, space one, for a period 3 

of time and lease, and so that I think while OP 4 

clarified that there is no need for actual 5 

parking, I do think that a parking space does to 6 

me provide some additional recommendation 7 

addressing the issues that I would have in 8 

regards to parking concerns due to the fact that 9 

the Applicant says that she does work with 10 

individuals that might be injured that may not be 11 

able to walk because they are actually needing 12 

physical therapy or things of that effect, so I 13 

think that is positive. 14 

 In addition to that, we have a letter 15 

from the Assistant to the Architect to the 16 

Capitol, because this property is within the CAP 17 

overlay district, also recommending that approval 18 

-- because there's no -- it will not be 19 

inconsistent with the overlay. 20 

 That being said, I would recommend 21 

approval, and I'll see if there's any additional 22 
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deliberation from Board members. 1 

 [No audible response.] 2 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 3 

then I will submit a motion, a motion to approve 4 

Application 18267 for Creative Hands Massage and 5 

Therapies LLC, pursuant to 11 DCMR 3104.1 and 6 

1202.2 for a special exception for a massage 7 

establishment, skin care, and physical therapy 8 

under Section 731, in the CAP and C-2-A District 9 

at premises 513 Capitol Court, N.E.  10 

 A motion has been made.  Is there a 11 

second? 12 

 VICE-CHAIRPERSON SORG:  Second. 13 

 CHAIRPERSON MOLDENHAUER:  A motion has 14 

been made and seconded.  All those in favor, say 15 

"aye." 16 

 [Chorus of ayes.] 17 

 MR. MOY:  The Staff would record the vote 18 

as 5 to 0 to 0.  This is on the motion of 19 

Chairperson Moldenhauer to approve the 20 

application for special exception relief under 21 

Section 731.  Second the motion, Ms. Sorg.  Also 22 
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in support of the motion, Mr. Hood, Mr. Jordan, 1 

and Mr. Hinkle.  Again, the final vote is 5 to 0 2 

to 0.  The motion carries, Madam Chair. 3 

 CHAIRPERSON MOLDENHAUER:  Thank you very 4 

much, Mr. Moy. 5 

 And seeing that there's no opposition, I 6 

would like to request that we waive our 7 

requirements and ask that a summary order be 8 

issued. 9 

 MR. MOY:  Thank you, Madam Chair. 10 

 CHAIRPERSON MOLDENHAUER:  Thank you. 11 

 MR. BRAMMER:  Thank you, Madam Chair, 12 

members of the Board.  Appreciate it. 13 

 CHAIRPERSON MOLDENHAUER:  Thank you very 14 

much. 15 

 MS. HAM:  Thank you. 16 

 CHAIRPERSON MOLDENHAUER:  Thank you. 17 

 Application No. 18263 18 

 MR. MOY:  The next and final application 19 

before the Board in its morning session is 20 

Application No. 18263.  This is the application 21 

of Stephanie and John Lester, pursuant to 11 DCMR 22 
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1202.1, 3104.1, and 3103.2.  This is for a 1 

special exception under Section 223 to allow a 2 

two-story addition to an existing one-family row 3 

dwelling and to construct a two-story accessory 4 

garage, not meeting the lot occupancy (Section 5 

403) requirements, a special exception from the 6 

accessory building one-story height limitation 7 

under Subsection 2500.4, and the variance from 8 

the building lot control restrictions to allow 9 

apartment use of the second story of the proposed 10 

two-story accessory garage.  This is under 11 

Subsection 2516.1 in the CAP/R-4 District at 12 

premises 117 C Street, S.E., property located in 13 

Square 733, Lot 23. 14 

 CHAIRPERSON MOLDENHAUER:  Good morning.  15 

If the parties can please introduce themselves? 16 

 MR. LESTER:  Good morning, my name is 17 

John Lester. 18 

 MS. FOWLER:  Good morning.  Jennifer 19 

Fowler. 20 

 CHAIRPERSON MOLDENHAUER:  Good morning. 21 

 I think we have just a couple of 22 
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questions on this application.  Either I can open 1 

it up for Board questions, or I can ask if you 2 

can provide a brief presentation. 3 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 4 

have some confusion about the project and the 5 

intent of the different additions here, so I 6 

think I would appreciate a presentation from the 7 

Applicant or Ms. Fowler. 8 

 MR. LESTER:  Well, I just wanted to say 9 

one sentence.  My name is Jack Lester.  My wife 10 

and I have lived here for nearly 11 years.  We 11 

have three children.  We are very pleased to have 12 

the support of our adjoining neighbors and four 13 

of our neighbors within the block, the unanimous 14 

support of the ANC Planning and Zoning, the 15 

unanimous support of the full ANC, and the full 16 

support of the Office of Planning. 17 

 And I'll let Jennifer make the 18 

presentation. 19 

 MS. FOWLER:  Okay.  Good morning again. 20 

 So we originally started this application 21 

with some variances.  The intent was to create a 22 
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rear two-story garage, meeting the height 1 

restrictions of a garage, the 15-foot height 2 

restriction; however, filling in the full second 3 

floor.  So we were asking for relief under 2500.4 4 

for a full second floor, and we were also -- we 5 

were kind of in the middle of working with Mr. 6 

Jessick figuring out the use variance relief that 7 

was required. 8 

 As we move forward and kind of working 9 

with Office of Planning, it was suggested to us 10 

that we should consider connecting the structure 11 

to the main house in order to basically change 12 

the concept into an addition to the main 13 

structure.  So that's what we've done.  We've 14 

revised the application basically down to special 15 

exceptions for rear yard relief, lot occupancy -- 16 

sorry -- and open court requirement for the rear 17 

addition. 18 

 So, Matt Jessick was very helpful in 19 

working with us and trying to figure out a way to 20 

make this work for this family, and so we've 21 

revised the plans with the connection, which 22 
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eliminates the need for the -- it's no longer an 1 

accessory structure, so it eliminates the 2 

variances in the project. 3 

 We did submit drawings electronically 4 

last week, and I don't know if everybody has a 5 

copy of those.  I'm not sure how that -- how that 6 

works with the October 19th plans. 7 

 CHAIRPERSON MOLDENHAUER:  I believe we 8 

did.  That was the partial October 11th, I think 9 

-- I've got an October 11th-dated plans. 10 

 MS. FOWLER:  Yeah.  October 11th shows 11 

the overall concept correctly.  The only 12 

additional change we made was to make sure there 13 

was a physical connection between the two 14 

structures with doors on either ends. 15 

 I have copies if anybody needs some. 16 

 CHAIRPERSON MOLDENHAUER:  I think maybe 17 

just two -- we'll need two copies. 18 

 MS. FOWLER:  Two copies?  Okay.  Of the 19 

current. 20 

 [Pause.] 21 

 MS. FOWLER:  We apologize for the 22 
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confusion.  This has been kind of a moving target 1 

trying to work out the relief that we need. 2 

 [Pause.] 3 

 CHAIRPERSON MOLDENHAUER:  I think we're 4 

all just kind of looking through the drawings and 5 

also in regards to the use.  So, if you can walk 6 

us through that, that would be appreciated. 7 

 MS. FOWLER:  Okay.  Well, regarding the 8 

drawings, the only difference on this latest set 9 

is that we've basically created doorways on 10 

either end of the trellis connection, so that it 11 

be a meaningful connection between the house and 12 

the rear structure.  So that's really the only 13 

difference between that and the October 11th 14 

drawings. 15 

 So the use variance is eliminated by 16 

creating one structure.  Instead of a garage, it 17 

becomes an addition.  The two-family flat is an 18 

allowed use in the R-4 District.  So instead of 19 

your typical basement apartment rental unit, this 20 

is placing the rental unit on the second level of 21 

the addition at the rear of the property. 22 
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 So then we're asking for rear yard relief 1 

and lot occupancy relief, and then there's open 2 

court requirement relief for the addition to the 3 

main house. 4 

 CHAIRPERSON MOLDENHAUER:  And the rear 5 

yard going from a 20-percent requirement to a 6 

zero-percent proposed is due to the fact that now 7 

the garage addition structure is going to be 8 

considered part of the structure or part of the 9 

house that's going to zero? 10 

 MS. FOWLER:  That's correct.  That's 11 

correct. 12 

 CHAIRPERSON MOLDENHAUER:  And can you 13 

talk a little bit about any of the neighboring 14 

support that you have for this application? 15 

 MR. LESTER:  I'll -- as I mentioned, the 16 

ANC unanimous support, the Office of Planning and 17 

the neighbors, the two adjoining neighbors 18 

support this.  We're at 117.  The one at 115 has 19 

a taller two-story structure with a rental unit. 20 

 You should know the context.  This alley 21 

is really -- it's a named alley.  It's called 22 
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Rumsey Court.  There are 9 two-story dwelling 1 

units on the Rumsey Court -- I guess 9, so ours 2 

would be the 10th, 9th or the 10th.  So it really 3 

feels like a street with all the residential uses 4 

there. 5 

 We back up to a -- our home backs up to a 6 

six-story apartment building right to our rear.  7 

To the right is the five-story Republican 8 

National Club.  So it's a very dense area and 9 

again lots of dwelling units. 10 

 The three neighbors that have written 11 

letters of support, again, support more 12 

activation in the alley and enhancement to our 13 

block.  One of the neighbors came to the Capitol 14 

Hill Restoration lives in one of the dwelling 15 

units -- excuse me -- alley dwelling units.  16 

There are five alley units on Rumsey Court, and 17 

they were supportive of the concept as well, 18 

again. 19 

 CHAIRPERSON MOLDENHAUER:  Who was that, 20 

that lived on Rumsey Court? 21 

 MR. LESTER:  Mr. Wall is -- owns one or 22 
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two of the five alley dwelling units. 1 

 CHAIRPERSON MOLDENHAUER:  And are those 2 

one of the, I guess, rear garage structure 3 

dwelling units -- 4 

 MR. LESTER:  No. 5 

 CHAIRPERSON MOLDENHAUER:  -- or those are 6 

actually one of the dwelling units that are on 7 

the far side of the alley that I'm looking at? 8 

 MR. LESTER:  On the far side of the 9 

alley.  115 owns a unit with -- right next to 10 

ours.  It has a two-story garage on the ground 11 

floor and an apartment above. 12 

 CHAIRPERSON MOLDENHAUER:  And just for 13 

other Board members, I'm looking at Exhibit 7.  14 

On like the third page, there's a picture of the 15 

alley, and you can see like a green/blue/white 16 

and some other houses that are on that, on Rumsey 17 

Court, which is referred to as the "alley." 18 

 MS. FOWLER:  Yeah.  Those are actually 19 

row dwellings on individual lots. 20 

 CHAIRPERSON MOLDENHAUER:  On individual 21 

lots. 22 
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 MS. FOWLER:  Yeah.  They're not connected 1 

to any of the houses on D Street. 2 

 CHAIRPERSON MOLDENHAUER:  And those are 3 

one of the ones that Mr. Wall owns that you were 4 

referencing? 5 

 MR. LESTER:  That's right.  He did not 6 

provide a letter, but he did come to the Capitol 7 

Hill Restoration.  He expressed a concern, just 8 

as he and his four dwelling unit neighbors, just 9 

about trash in the alley, and what I have 10 

discussed is building these units and allowing us 11 

to get the trash cans off the alley, all the 12 

homes.  It would be an enhancement, and he agrees 13 

with that. 14 

 And he's also testified in support of 15 

another residential use on the alley previously. 16 

 CHAIRPERSON MOLDENHAUER:  So, since you 17 

brought up the question of trash, where would you 18 

keep your trash, and then where would you put 19 

your trash on -- what is it? -- Mondays and -- 20 

 MR. LESTER:  Well, right now, we have a 21 

parking pad, so the cans sit in the parking pad. 22 
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 Many folks that do have garages leave theirs 1 

just in the alley or Rumsey Court.  We would keep 2 

ours inside of the garage and just take it out on 3 

Mondays and Thursdays and bring it back in, in 4 

the evening. 5 

 CHAIRPERSON MOLDENHAUER:  I understand 6 

that from your application that you were planning 7 

on renting the above flat.  How would a potential 8 

tenant be?  How would they handle their trash as 9 

well? 10 

 MR. LESTER:  Well, they would come down 11 

the steps from the above unit, come down into the 12 

garage.  There would be -- I think we showed two 13 

doors.  So there would be a door into the garage 14 

space where the cans would be kept, put whatever 15 

trash they have in those cans, and then we, my 16 

wife or I, would take the trash out, again, 17 

Sunday nights and Wednesday nights. 18 

 MS. FOWLER:  It's a wide garage for a 19 

one-car garage, so there's plenty of room for 20 

cans in addition to a car, so we're not trying to 21 

squeeze too much into the space. 22 
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 CHAIRPERSON MOLDENHAUER:  Do any Board 1 

members have any other questions for the 2 

Applicant? 3 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 4 

actually have two questions. 5 

 Continuing on the line of questioning 6 

about the neighbors, it looks like we have one 7 

letter from a trust that owns several properties 8 

in and around the alley, and they make three 9 

points in their letter that you submitted.  It 10 

doesn't look entirely like support; it doesn't 11 

look entirely like opposition.  12 

 Perhaps you can address how you've, you 13 

know, worked with this neighbor who seems to have 14 

some issue with the height of the addition to the 15 

existing dwelling. 16 

 MR. LESTER:  Well, the first point is 17 

this is the neighbor that the property is owned 18 

in a trust.  It operates as an absentee landlord. 19 

 There's probably six or eight guys that live 20 

there, including a person in the unit above the 21 

garage, in the rear, and you may have that 22 
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picture. 1 

 So, as I recall, he's supportive of the 2 

two-story structure.  He did raise a concern 3 

about the additions we're proposing to the back 4 

of the home on the court, and maybe it's a more 5 

technical point for me.  Maybe Jennifer can 6 

address that, and perhaps Matt. 7 

 MS. FOWLER:  Right.  The rear addition to 8 

the main house, we're asking for open court 9 

relief.  Technically, we could build the addition 10 

by right, except that we would have to set back a 11 

foot or two from the party -- from the side wall. 12 

 So, you know, as you get taller up in the 13 

court, we have to set over further, so we can 14 

build that addition.  Just it makes more sense to 15 

try to get the relief to build straight up from a 16 

structural perspective and from a space planning 17 

perspective to bring that wall directly up. 18 

 So I don't think that the difference 19 

between the by-right and the proposed is very 20 

much of an impact on the neighbor, especially 21 

considering the tall building behind, the five- 22 
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to six-story building that sits behind these two 1 

neighbors that blocks the majority of the light. 2 

 And we also have some tall trees, so I don't 3 

believe that the sunlight will be unduly impacted 4 

by this change from by-right to proposed. 5 

 MR. LESTER:  The only other thing I would 6 

add is the court, I think you would agree by 7 

standards, is wide at 7 feet, and the entire 8 

court is on our property, not the neighbor's 9 

property. 10 

 [Pause.] 11 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 12 

just had one other question, going back to the 13 

connection between the main house and the garage. 14 

 There's a condition in the Office of Planning 15 

report that they recommend that the roof coverage 16 

be 51 percent or more.  I think it may be 17 

worthwhile getting on the record what the roof 18 

looks like and how you plan to achieve that. 19 

 MS. FOWLER:  Currently, we have it drawn 20 

as a dense trellis.  You know, we're happy to 21 

modify that, however it appeases the Board, but 22 
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we've noted on the plans, it's 51-percent minimum 1 

coverage on that trellis.  We've also put a 2 

meaningful connection on either end with a 3 

doorway between the two structures. 4 

 I believe there is precedent for the 51 5 

percent.  I believe that's an accepted coverage 6 

amount, according to the Zoning Administrator. 7 

 MR. JORDAN:  Let me ask, How wide is that 8 

alley? 9 

 MS. FOWLER:  It's a 30-foot-wide alley; 10 

however, it doesn't extend 30 feet to the 11 

streets.  It gets narrow, maybe 15 -- so it goes 12 

down to a 10-foot alley on one side, and then 13 

another one is 15-feet wide.  Facing D and E are 14 

both 15-feet wide, but the majority of the alley 15 

is 30-feet wide. 16 

 MR. LESTER:  It's 30 feet behind our 17 

structure, 30 feet from the back of our property 18 

line to the six-story apartments. 19 

 CHAIRPERSON MOLDENHAUER:  I don't think -20 

- for a point of clarification, since it has a 21 

name, I think there's been a whole precedent from 22 
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Office of Planning, since it's a named street, 1 

it's actually not considered legally an alley, I 2 

don't believe.  Is that correct?  I think that we 3 

-- I think that our Board, actually, got a 4 

presentation in one of our training classes, and 5 

they're talking about how they're naming the 6 

alleys.  And since this has a name, that it's not 7 

legally considered an alley.  It's considered a 8 

street, since it has "Rumsfeld" -- 9 

 MS. FOWLER:  Rumsey. 10 

 CHAIRPERSON MOLDENHAUER:  Rumsey.  I'm 11 

sorry. 12 

 [Laughter.] 13 

 CHAIRPERSON MOLDENHAUER:  Hey, I'm 14 

throwing out names here. 15 

 Rumsey.  Is it Rumsey Court?  Rumsey 16 

Court.  Correct me if I'm wrong.  I'll just turn 17 

to OP quickly.  We'll jump. 18 

 MR. JESSICK:  Good morning, Madam Chair, 19 

members of the Board.  My name is Matt Jessick. 20 

 I have to admit I've never heard that 21 

interpretation before, so I can't say whether 22 
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it's correct or not. 1 

 CHAIRPERSON MOLDENHAUER:  So, is OP 2 

looking at this then as an alley and not as a 3 

court or a street? 4 

 MR. JESSICK:  That's how we viewed it, 5 

yes. 6 

 CHAIRPERSON MOLDENHAUER:  Okay.  I guess, 7 

then, Mr. Jordan, your comment might be about 8 

putting a dwelling on an alley that's less than 9 

30 feet? 10 

 Does Ms. Fowler want to address that? 11 

 MS. FOWLER:  Well, if it were an alley, a 12 

separate alley lot, you would have the 15 -- 13 

sorry -- the 30-foot minimum alley width 14 

requirement leading all the way to the street. 15 

 For instance, on the carriage house down 16 

the way, 124 D Street Rear, we went for a 17 

variance for alley width requirement in order to 18 

convert that garage into a living space.  So you 19 

would have to go through a variance for alley 20 

width, but in this case, because we're not asking 21 

for -- it's not a separate alley lot.  It's part 22 
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of their property.  It's a little bit of a 1 

different situation. 2 

 MR. LESTER:  And again, I would 3 

underscore that there are at least eight dwelling 4 

units on Rumsey Court now, two stories or 5 

greater, if you consider the apartment building, 6 

which I didn't include in that number. 7 

 CHAIRPERSON MOLDENHAUER:  Do Board 8 

members have any other questions for the 9 

Applicant? 10 

 [No audible response.] 11 

 CHAIRPERSON MOLDENHAUER:  Then at this 12 

point in time, we'll turn to see if there's any 13 

individuals in support or in opposition of this 14 

case.  Any individuals in support? 15 

 MR. PARSONS:  Ladies and gentlemen, my 16 

name is Charles Parsons.  My wife and I live at 17 

129 C Street, S.E.  We've lived there since 1978. 18 

 Unfortunately, we have a factual dispute 19 

in this case already, and I had tried to get Mr. 20 

Wall to come to the meeting this morning.  21 

Unfortunately, his mother had to be transfused at 22 
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G.W.  So, if anything, if you want to keep the 1 

record open and I'll get a letter, because he 2 

does not support the application. 3 

 Let me just say this, that you've heard -4 

- 5 

 CHAIRPERSON MOLDENHAUER:  For a point of 6 

reference, since you have this lovely 7 

demonstrative, can you actually point out where 8 

your house is? 9 

 MR. PARSONS:  Yes, ma'am. 10 

 CHAIRPERSON MOLDENHAUER:  That would just 11 

help me. 12 

 MR. PARSONS:  Over here -- 13 

 CHAIRPERSON MOLDENHAUER:  Actually, we 14 

have a mobile microphone. 15 

 MR. PARSONS:  Do you have an easel? 16 

 CHAIRPERSON MOLDENHAUER:  We do.  They 17 

are over there against the wall. 18 

 MR. PARSONS:  Oh, thanks.  I didn't see 19 

that. 20 

 MR. MOY:  Sir, if you could set it right 21 

there, it would be fine. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  78 

 MR. PARSONS:  Right here? 1 

 MR. MOY:  Yeah.  My camera is right 2 

behind you. 3 

 MR. PARSONS:  Your camera? 4 

 MR. MOY:  My camera is right behind you, 5 

so -- 6 

 MR. PARSONS:  Oh.  Oh, okay. 7 

 MR. MOY:  That would be lovely.  Thank 8 

you. 9 

 MR. PARSONS:  All right.  Let me just -- 10 

 CHAIRPERSON MOLDENHAUER:  Sir, you have 11 

to make sure that you have the microphone up and 12 

on, so that you're always on the record. 13 

 MR. PARSONS:  Thank you. 14 

 CHAIRPERSON MOLDENHAUER:  I don't believe 15 

it's on yet. 16 

 MR. PARSONS:  All right. 17 

 CHAIRPERSON MOLDENHAUER:  I think you got 18 

it.  Okay. 19 

 MR. PARSONS:  Let me just acquaint you a 20 

little bit with our neighborhood and Rumsey 21 

Court. 22 
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 To the north, which this is at the top, 1 

we have the Madison Annex to the Library of 2 

Congress.  Over here, opposite 1st Street, is the 3 

Cannon Office Building.  We have the Capitol 4 

South Metro stop right here.  This is the 5 

Republican National -- this is the Capitol Hill 6 

Club, and the Republicans control that as well as 7 

this right here.  This is the office building 8 

that they're referring to. 9 

 Now, my wife and I live at 129 C Street, 10 

right here, and the Lesters live at 117 C Street, 11 

right here. 12 

 Alas, the Lesters and the Parsons are the 13 

only families in the block, okay?  The rest of it 14 

has -- right, for example, at 139, you have the 15 

Traditional Values Coalition, the Pentecostal 16 

Church of Boise, Idaho.  I don't think anybody in 17 

this room has not heard of 133 C Street, which is 18 

the Cedar Foundation.  It's where Mr. -- Senator 19 

Coburn and Mark Sanford all have -- and Senator 20 

Ensign had all at one time lived. 21 

 Tony Podesta, the lobbyist, has just 22 
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bought 131 for his fund-raisers.  He's right next 1 

to us. 2 

 There is an Internet group called Taoti 3 

that owns 127. 4 

 125 is a group house.  123 is a group 5 

house.  121 or 119, one of the other, is the 6 

Coalition for Christian Home. 7 

 We have the Lesters and one -- and next 8 

door to the Lesters, I'm not sure what lobby 9 

group is there, but there are -- perhaps that's 10 

the one where it's a group house and that six 11 

fellows live. 12 

 But what we have experienced over the 13 

last 30 years is sort of a creeping 14 

commercialism, if you will, but of concern to us 15 

is the alley or Rumsey Court.  It's not your 16 

typical alley. 17 

 On each morning, there are trash trucks. 18 

 There are refrigerated food trucks that pull in 19 

to offload their food for the Republican National 20 

Committee.  The trash trucks come here.  When 21 

you're in that alley, there's only three ways 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  81 

out:  the 15-foot exit onto the 100 block of C, 1 

the 15-foot exit onto the 100 block of D, and 2 

working your way past the parking spaces and past 3 

the Republicans out to D Street at this place.  4 

The Republicans have blocked off this area right 5 

here. 6 

 I bring all this up because there are 7 

people that reside back there.  Each one of these 8 

is a separate lot and square.  This, which they 9 

referred to earlier that my wife and I own, is a 10 

lot and square, and the only building that is a 11 

two-story building with an apartment is at the 12 

back of 115, and it predates 1958 when the Zoning 13 

Regs came in.  So it's really a monument to the 14 

need for zoning in a block that's as active -- 15 

it's really a beehive of activity in the mornings 16 

and throughout the day, really. 17 

 The problem that I have with the Lesters 18 

-- and I sure don't want to lose them, because 19 

I'd like to have more families in the block, but 20 

this aggravates an already-overcrowded situation. 21 

 If they build in this right here and match up to 22 
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the apartment building right here, I said at the 1 

Restoration Society meeting, there will be a 2 

stampede of everybody else wanting to put two-3 

story -- a second-story apartment or fill in 4 

their block area right here with two-story 5 

apartments, because, quite frankly, as close in 6 

as we are and having the Metro there and having 7 

Congress right over here, this is a magnet for 8 

lobbyists and uses like that. 9 

 Now, Mr. Lester at the hearing said, 10 

"Well, you know, that's speculative," but I've 11 

got applications that were made for 127 sometime 12 

ago that were denied seeking essentially the very 13 

same sort of structure that the Lesters seek now. 14 

 This is -- if this structure is granted 15 

and they go up vertical two floors, Mr. Wall, 16 

were he here, would tell you that the people in 17 

that apartment would be looking into his second 18 

floor.  It would obstruct his light, his privacy. 19 

 This -- I like the Lesters.  I like their 20 

children.  I think it's great.  I'd love to have 21 

this as a residential area, stay that way, but if 22 
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this gets developed up, zoning is forever.  And 1 

the Lesters are not going to live there forever. 2 

 None of us are going to live in these blocks 3 

forever, but whenever they move, if they -- it's 4 

always going to be much more dense, much higher, 5 

and this little -- these nice little muse houses 6 

here are going to suffer, because I assure you, 7 

just as Ms. Fuchs applied and was denied a 8 

second-story apartment at 127, the people who own 9 

these group houses or lobby groups, it's just an 10 

invitation.  So we strongly oppose this. 11 

 As far as a special exception, my wife 12 

and I got to build a second-floor apartment here. 13 

 This is a structure that's 25-feet wide, 35-feet 14 

deep, and the only exception we needed was that 15 

there was a problem as far as ambulance and 16 

emergency vehicles coming up a 15-foot-wide 17 

alley.  This is a very -- a much, much larger 18 

building, and putting an apartment on a second 19 

floor, that wasn't even -- we could do that as a 20 

matter of right if we could satisfy you folks, 21 

and did, that this did not pose a problem as far 22 
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as emergency vehicles. 1 

 So those are my points.  This is -- this 2 

will aggravate an already-overcrowded situation. 3 

 CHAIRPERSON MOLDENHAUER:  Thank you very 4 

much, Mr. Parsons, for coming down. 5 

 Do any Board members have any questions 6 

for Mr. Parsons? 7 

 [No audible response.] 8 

 CHAIRPERSON MOLDENHAUER:  Seeing none, I 9 

appreciate you coming down and presenting the 10 

information today. 11 

 Is there any additional individuals that 12 

are in support or -- 13 

 MR. JORDAN:  If I can, let me make sure 14 

I'm clear. 15 

 CHAIRPERSON MOLDENHAUER:  Can you put 16 

that on the record? 17 

 MR. JORDAN:  Let me make sure I'm clear. 18 

 You say that you have a rental unit back 19 

there.  Is that what that spot is? 20 

 CHAIRPERSON MOLDENHAUER:  You need to 21 

have your mic on, sir. 22 
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 MR. PARSONS:  Thank you. 1 

 Yes, sir.  My wife and I just got our C 2 

of O for our -- found out that a C of O was 3 

actually not required for 124 D Street, S.E., 4 

Rear, which is a separate lot and square from the 5 

rear of 124 D Street. 6 

 MR. JORDAN:  Okay, thank you. 7 

 CHAIRPERSON MOLDENHAUER:  Any additional 8 

questions from any Board members? 9 

 [No audible response.] 10 

 CHAIRPERSON MOLDENHAUER:  Is there any 11 

additional comment -- individuals here in support 12 

or in opposition of the case? 13 

 MR. PETERSON:  My name is Gary Peterson. 14 

 I live at 810 Massachusetts Avenue, N.E., and if 15 

you don't have my address memorized by now, 16 

there's something wrong with you. 17 

 I'm Chairman of the Capitol Hill 18 

Restoration Society's Zoning Committee, and the 19 

Zoning Committee voted unanimously to oppose this 20 

application. 21 

 I have a letter that I would like to 22 
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submit right now. 1 

 CHAIRPERSON MOLDENHAUER:  If you could 2 

please provide it to Mr. Moy, and he'll 3 

distribute that for us.  Thank you. 4 

 [Pause.] 5 

 MR. PETERSON:  The primary reason for our 6 

objection is we do not believe that this type of 7 

connection, a trellis, is a legitimate connection 8 

between the house and the garage, and we base it 9 

on the fact that it really doesn't meet the 10 

definition of a building or a structure. 11 

 If you look at the definition of a 12 

"structure," which I think you have to have to 13 

make a connection, it says that the building must 14 

have a roof supported by walls for shelter, 15 

support, or enclosure of persons, animals, or 16 

chattels, and we don't think this trellis meets 17 

that test. 18 

 The other thing is that there really 19 

isn't any basis for needing more space here.  If 20 

you look at the Applicant's own plans you have in 21 

front of you, on the first page, C-1, it shows 22 
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the square footage on the property, on the left-1 

hand side, and because of the topography of this 2 

building, the cellar or basement, that I call it, 3 

is actually at the ground level in the rear, and 4 

there's a door and a window facing the rear.  And 5 

then in the open court, also, on the west side of 6 

the property, there are basement windows. 7 

 So the property currently has 3,000 8 

square feet in it.  With the addition to the main 9 

house, it will have 3,446 square feet, and left 10 

off their calculation was the 500 square feet on 11 

the second floor of the garage, which would bring 12 

the square footage of this property up to nearly 13 

4,000 square feet. 14 

 I can think of only two other cases in 15 

Capitol Hill where a connection between the main 16 

building and the accessory building was allowed. 17 

 In both those cases, the Restoration Society 18 

supported those because we believed -- even 19 

though it was for a special exception, we 20 

believed that they would have met the test for a 21 

variance if they had applied. 22 
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 They were both extremely small 1 

structures.  One was a one-bedroom, two-story 2 

house, if you can imagine how small that was, 3 

with a horse trot walk on one side, and the other 4 

was a shotgun house that was a one-story shotgun 5 

house that basically had one bedroom and a bath 6 

and a living room.  And we felt that developing 7 

the accessory building at both of those cases, 8 

since they were in the historic district, was an 9 

appropriate function, and we thought that they 10 

could qualify, given the oddities of the building 11 

on the property, for a variance. 12 

 We are terribly concerned that granting 13 

this particular application will have a serious 14 

impact on the historic district, and we believe 15 

that this actually falls in the category of doing 16 

damage to the general purpose, intent of the 17 

Zoning Regulations and the Zoning Map.  I think 18 

this does absolute violence to it by allowing 19 

this within the Capitol Hill Historic District. 20 

 CHAIRPERSON MOLDENHAUER:  Thank you very 21 

much, Mr. Peterson. 22 
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 Are there any questions from Board 1 

members? 2 

 [No audible response.] 3 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 4 

thank you so much for coming down. 5 

 At this point in time, we will turn to 6 

the office of planning for their report. 7 

 MR. JESSICK:  Thank you, Madam Chair and 8 

members of the Board.  Again, my name is Matt 9 

Jessick. 10 

 The Office of Planning recommends 11 

approval of this application.  The application 12 

meets all standards of Section 223.  It will not 13 

unduly impact light, air, or privacy, and the 14 

addition would be in keeping with the character 15 

of the surrounding built environment. 16 

 I want to clarify a couple points.  One, 17 

the trellis issue, the Board and the Zoning 18 

Administrator have previously accepted these 19 

sorts of trellises as constituting meaningful 20 

connections between structures, such that as in 21 

this case, the garage becomes an addition to the 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  90 

main house. 1 

 Secondly, the use, because the second 2 

dwelling unit is now within the same structure, 3 

it becomes a flat.  A flat is a permitted use in 4 

the R-4 zone. 5 

 So, again, Office of Planning recommends 6 

approval of the application, but I'd be happy to 7 

take any questions. 8 

 CHAIRPERSON MOLDENHAUER:  Mr. Jessick, 9 

you indicated that there is precedent for the 51 10 

percent -- we just actually recently had a case 11 

where we're talking about this trellis issue and 12 

a meaningful connection.  We asked for a briefing 13 

from that, but in that case, there was actually, 14 

I think, a formal roof that was being put on, a 15 

metal roof. 16 

 I haven't seen one where there's actually 17 

just simply a trellis, where you're talking about 18 

a 51-percent coverage.  In that regard, you said 19 

that there was precedent.  Do you have a case for 20 

that, that provides case precedent? 21 

 MR. JESSICK:  I believe there was a case 22 
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recently, but you may know better than I.  Maybe 1 

we are referring to the same case. 2 

 CHAIRPERSON MOLDENHAUER:  There has not 3 

been a case in the last 3 years that has to do 4 

with a trellis covering.  The only ones we've had 5 

actually have had a formal metal roof on them.  6 

So I don't know any that have actually had a 7 

trellis covering. 8 

 MR. JESSICK:  I know there have been 9 

cases in the past, and I can find those, if the 10 

Board would like. 11 

 CHAIRPERSON MOLDENHAUER:  That is my 12 

question here.  I mean, the only difference that 13 

I see from some other cases that we have had are 14 

-- this isn't a formal roof structure, a metal 15 

structure that's actually kind of satisfying 16 

maybe some of the standards, or maybe it does, 17 

maybe it doesn't.  I'm just trying to look at 18 

that issue right now, and so that would be one of 19 

my questions as to where this at least 51-percent 20 

coverage concept came from. 21 

 Maybe Ms. Fowler can address that in a 22 
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moment, but let me see if there's any other 1 

questions from Board members. 2 

 MR. HOOD:  Madam Chair, I would agree.  I 3 

would like to know what was -- I do know of that 4 

subject matter about the trellis, making it one 5 

structure.  That issue has come up before, and I 6 

do know it's been over 3 years.  I can't remember 7 

what the Board did at that time.  So, if we could 8 

research that -- okay.  If we can figure out -- 9 

I'd just like to be consistent and figure out 10 

what the Board did at that time.  I do know this 11 

was an issue.  I just can't remember what 12 

decision the Board made at that time. 13 

 Thank you. 14 

 CHAIRPERSON MOLDENHAUER:  Are there any 15 

additional questions from the Board for the 16 

Office of Planning? 17 

 [No audible response.] 18 

 CHAIRPERSON MOLDENHAUER:  Is there any 19 

questions of the Applicant of Office of Planning? 20 

 MS. FOWLER:  No specific -- I just wanted 21 

to clarify the trellis. 22 
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 I do have a ruling from the Zoning 1 

Administrator that was issued April 27th, 2010, 2 

for 1020 Monroe Street, N.W., and this is 3 

something I received from Holland & Knight, that 4 

they -- 5 

 CHAIRPERSON MOLDENHAUER:  1020 Monroe? 6 

 MS. FOWLER:  Yeah.  And it's -- 7 

 CHAIRPERSON MOLDENHAUER:  That's a large 8 

commercial building that's going to be 9 

condominiums. 10 

 MS. FOWLER:  Right.  But it specifically 11 

talks about the trellis and Matt Le Grant kind of 12 

explaining what his -- his opinion is about what 13 

a trellis -- or what the connection should 14 

entail.  I'm not sure if -- 15 

 CHAIRPERSON MOLDENHAUER:  That's not even 16 

in the same -- I mean, sorry.  I do know that 17 

property from a personal perspective in my 18 

personal business capacity. 19 

 MS. FOWLER:  Okay. 20 

 CHAIRPERSON MOLDENHAUER:  And I just 21 

don't see how that project has probably -- I'd 22 
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like to see that report, but that project is 1 

completely different, in my mind, than what we're 2 

talking about in a row dwelling.  But I think 3 

that that would be helpful maybe to see that 4 

opinion letter and have all the Board members 5 

review it. 6 

 MR. HOOD:  Yeah.  But I think, Madam 7 

Chair, we need to have apples and apples. 8 

 CHAIRPERSON MOLDENHAUER:  Yeah. 9 

 MR. HOOD:  The case that I'm looking for, 10 

I know specifically is exactly dealing with this 11 

same specific case, so I know there's a precedent 12 

out there.  I'm just not sure what the final 13 

decision was made. 14 

 CHAIRPERSON MOLDENHAUER:  Similar 15 

circumstances. 16 

 MR. HOOD:  Right. 17 

 CHAIRPERSON MOLDENHAUER:  I would be 18 

interested to see the April letter from the ZA 19 

about 1020 Monroe, but at the same time, I think 20 

that that might -- the factual circumstances may 21 

be different, just knowing what I know about that 22 
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project. 1 

 MS. FOWLER:  We are also happy to do a 2 

full covered roof if that -- I mean, whatever 3 

kind of wording you want to put on the order as 4 

far as a coverage is fine with us.  We're not 5 

going to, you know -- but I think -- should I 6 

hand this up to -- 7 

 CHAIRPERSON MOLDENHAUER:  If you have -- 8 

you only have a single copy of it?  If you can 9 

hand that up, and we'll have to get copies.  I 10 

think the Board is going to have to review this, 11 

anyway.  So I don't think we'll be looking at a 12 

bench decision today, anyway.  So we'll make 13 

copies of that and provide that to the Board. 14 

 Are there any other questions either of 15 

the Applicant or the Office of Planning? 16 

 MR. LESTER:  Can -- if you're going -- 17 

 CHAIRPERSON MOLDENHAUER:  I'm sorry.  Let 18 

me just -- we have to go through some additional 19 

procedural issues. 20 

 Is there anybody present from ANC-6 -- I 21 

think it's 6C -- 6B?  I know we're in the 6s 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  96 

today. 1 

 [No audible response.] 2 

 CHAIRPERSON MOLDENHAUER:  Seeing no one 3 

present from 6B, we do have a letter in our 4 

record which is Exhibit 30, which indicates that 5 

at a regularly called and properly noticed 6 

meeting that ANC-6B met on October 11th with a 7 

quorum present, and that 6B voted unanimously 8 8 

to 0 to 0 to support the application presented.  9 

So this is  -- this letter would receive great 10 

weight. 11 

 We also have a letter from the Assistant 12 

to the Architect of the Capitol indicating that 13 

this application is not inconsistent with the 14 

goals of the CAP Plan. 15 

 That being said, at this point in time, I 16 

would turn back to the Applicant for any closing 17 

remarks. 18 

 MR. LESTER:  If I might, I'd like to 19 

address a couple of things that were said. 20 

 As Mr. Parsons noted, he was here just 21 

approximately 2 years ago seeking a variance to 22 
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allow a rental unit in the garage that he pointed 1 

to in the rear of his yard. 2 

 I know he has expressed a couple of 3 

points.  One is the activity in Rumsey Court.  I 4 

mean, I generally think that's a good thing.  5 

Activity is a good thing.  It deters crime.  It 6 

enlivens the street.  Certainly, his unit adds 7 

and contributes to that. 8 

 I would say just in terms of traffic, we 9 

now have a two-car parking pad.  We would be 10 

going down to one.  So, if anything, there would 11 

be fewer cars on Rumsey Court, if only for our 12 

one-car spot being eliminated by this. 13 

 The other thing, I know he's raised a 14 

concern of precedent.  I've learned a little bit 15 

through this process.  One of the things that I 16 

learned is that there is -- you know, precedent 17 

is -- every case needs to stand on its own.  18 

We've gone through a long and -- a long process, 19 

and the facts are evaluated of every case. 20 

 I would point out that his case in July 21 

of '09, Mr. Parsons sought to use precedent in 22 
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securing his variance for his unit.  The Office 1 

of Planning opposed their application for a 2 

variance, but what he sought to do was reference 3 

another case that Office of Planning had opposed 4 

and saying, "Well, Office of Planning opposition, 5 

there is precedent for the Board approving cases 6 

where there's been Office of Planning -- has 7 

opposed it." 8 

 And Mr. Goldstein at the time said, 9 

"Well, we do not like to talk about things in 10 

terms of precedent.  Each case, we like to say 11 

kind of rises and falls on its own particular 12 

circumstances," and that's certainly been our 13 

case and the way we want to be evaluated. 14 

 I haven't read the Capitol Hill Historic 15 

Society letter.  I will say the e-mail, when they 16 

voted to oppose our application, he noted, "I 17 

would suggest to the Applicant that he 18 

reconsiders what he wants to accomplish.  He 19 

could have his addition and build a traditional 20 

garage with a mezzanine.  If he wants a rental 21 

unit, it can go in the basement," and again, our 22 
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preference is not to put a rental unit in our 1 

basement.  And we think it's more appropriate, 2 

given the other nine dwelling units on Rumsey 3 

Court that it be there. 4 

 MS. FOWLER:  Yeah.  Just a few other 5 

comments as far as Mr. Parsons' concerns.  I just 6 

wanted to make sure we are focusing on the 7 

special exception aspects.  It's light, air, 8 

privacy, use, and enjoyment. 9 

 Mr. Parsons is six doors down, so we 10 

really don't feel like we're impacting his 11 

property, and I feel like the creeping 12 

commercialism and the issues with trash trucks 13 

and limited access, those are outside of this 14 

case.  And I think regardless, we're improving 15 

the situation.  We're going to take the trash off 16 

the alley. 17 

 We are designing what I think is a very 18 

nice-looking brick garage that is going to look 19 

historical and keeping with the other structures 20 

on the alley.  We're within the heights of 21 

similar structures on the alley. 22 
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 I think overall, it's going to be an 1 

improvement, including to the people that live on 2 

Rumsey Court that are looking -- currently, 3 

they're looking at just a gap between two garages 4 

with trash cans that ends up, you know, with 5 

litter and all kinds of things. 6 

 So I just want to focus on the light and 7 

air issues rather than the precedent or whether 8 

or not this alley should be taken over by 9 

lobbyist groups. 10 

 And we also have the precedent that was 11 

provided to us by Mr. Jessick for a case at 654 12 

Independent Avenue that was supported, very 13 

similar project that came in with the intent of 14 

doing a two-story garage and revised their 15 

application with a meaningful connection and were 16 

approved. 17 

 Regarding Mr. Peterson's comments, again, 18 

I think Mr. Jessick has addressed his concerns 19 

regarding the trellis, and that this is a 20 

legitimate connection. 21 

 We are completely flexible in what this 22 
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trellis looks like, and I assume that Matthew Le 1 

Grant would have the final say on what he 2 

constitutes coverage. 3 

 Regarding the space needs of the house, 4 

the fact that it's 4,000 square feet, I feel like 5 

that's a very subjective thing.  You know, 6 

everybody has different needs, and the Lesters 7 

would love to stay on the Hill and raise their 8 

kids there, and they could use the extra space.  9 

So, again, I feel like that's something that 10 

shouldn't factor into this application. 11 

 And Mr. Peterson is also applying 12 

variance tests to our case.  Again, this is a 13 

special exception under 223.  Those concepts do 14 

not come into play in this case. 15 

 Lastly, I think we are not impacting the 16 

historic district in a negative way.  We are 17 

going to build something that's very much in 18 

keeping.  We have support of Historic 19 

Preservation.  They have seen the revised plans 20 

and have no issue with it. 21 

 We also have L'Enfant Trust.  The house 22 
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has an easement on it, and they have offered 1 

support.  In fact, they asked that we make the 2 

addition out of brick on the house, and so we did 3 

that.  We made that change. 4 

 And Fine Arts is also aware of the 5 

project and has not raised any concerns. 6 

 Thank you. 7 

 CHAIRPERSON MOLDENHAUER:  Thank you. 8 

 I think at this point, I think that 9 

obviously the Board would like some time to 10 

review this submission to take a look and see if 11 

there are any cases.  Chairman Hood indicated he 12 

does potentially remember some cases from a 13 

couple of years ago, and I think that we would 14 

like to just take a look at that issue in 15 

general, and I think we should also potentially 16 

leave the record open for any submission from Mr. 17 

Wall since there were some conflicting statements 18 

in regards to potentially what is or is not his 19 

opinion in the case. 20 

 And I think his properties are more 21 

within the zone of impact in regards to a 223 22 
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standard.  I do think it would behoove the Board 1 

to at least leave the record open to provide him 2 

some time, if he obviously deems it necessary, or 3 

if either of the parties here today want to 4 

encourage him to submit a letter, obviously that 5 

is something that we will look at. 6 

 Is there anything else Board members 7 

would like to see if we leave the record open to 8 

provide any clarification before we deliberate on 9 

this case? 10 

 VICE-CHAIRPERSON SORG:  Madam Chair, 11 

thank you. 12 

 I don't think I necessarily need to see 13 

anything in particular from the Applicant, but I 14 

think my feeling would be that if we are leaving 15 

the record open in a way that allows the 16 

neighbors to submit any materials, that I maybe 17 

would suggest that we leave the record open for 18 

the Applicant also to submit any other supporting 19 

documentation, maybe, you know, looking at the -- 20 

you know, more closely at the second prong of the 21 

-- of the 223, perhaps graphically. 22 
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 CHAIRPERSON MOLDENHAUER:  And just since 1 

you mention that issue, I just want to make sure 2 

that -- Ms. Fowler, you did identify that this is 3 

a 223, and we definitely agree with that, but the 4 

third prong of 223 is quite broad.  And there are 5 

issues in regard to the commercial use, the 6 

traffic, things like that, that can come into 7 

play in that regards and our evaluation under the 8 

third prong regarding whether the public good and 9 

things to that effect.  So we will leave the 10 

record open for anybody to address those issues. 11 

 So we won't close the record at all.  I 12 

won't specifically leave the record open for 13 

anything specific, but what we will do is -- I 14 

think we have -- we have a public hearing for 15 

decisions scheduled for November 8th, which gives 16 

everybody then a full 2 weeks, I think, to get 17 

any additional information into our office, which 18 

I think should be sufficient time. 19 

 So put this down for deliberation on 20 

November 8th, and we will ask that any additional 21 

submissions be into our office by November 4th. 22 
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 So this case will be put on the Decision 1 

Calendar with the record being left open.  Thank 2 

you very much. 3 

 MR. LESTER:  Thank you. 4 

 MS. FOWLER:  Thank you for your time. 5 

 CHAIRPERSON MOLDENHAUER:  Thank you. 6 

 And that concludes our cases for this 7 

morning.  We will reconvene at one o'clock for 8 

our afternoon cases.  Thank you. 9 

 [Luncheon recess taken from 11:31 a.m. to 10 

1:15 p.m.] 11 

 CHAIRPERSON MOLDENHAUER:  This hearing 12 

will please come to order.  Good afternoon, 13 

ladies and gentlemen.  We are located in the 14 

Jerrily R. Kress Memorial Hearing Room at 441 4th 15 

Street, N.W.  This is October 25th, 2011, Public 16 

Hearing in the Board of Zoning Adjustment for the 17 

District of Columbia. 18 

 My name is Meridith Moldenhauer, 19 

Chairperson.  Joining me today to my left is 20 

Vice-Chairperson Nicole Sorg, Mayoral Appointee. 21 

 To her left is representative of the Zoning 22 
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Commission, Chairman Anthony Hood, and to my 1 

right is representative of the National Capital 2 

Planning Commission, Jeffery Hinkle. 3 

 Copies of today's agenda are located to 4 

my left in the wall bin near the door and also on 5 

the tables in front of you. 6 

 Please be advised this proceeding is 7 

being recorded by a court reporter and is also 8 

being webcast live.  Accordingly, I must ask you 9 

to refrain from any disturbing actions or noise 10 

in the hearing room. 11 

 When presenting information to the Board, 12 

please turn on the microphone, first stating your 13 

name and home address.  When you are finished 14 

speaking, please turn off the microphone, so that 15 

your microphone is no longer picking up any 16 

sounds or background noise. 17 

 All persons planning to testify either in 18 

favor or in opposition are to fill out two 19 

witness cards.  These witness cards are located 20 

on the table near the door and on the witness 21 

tables in front of you.  Upon coming forward to 22 
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speak to the Board, please provide both witness 1 

cards to the court reporter sitting to my right. 2 

 All persons planning to testify, if you 3 

wish to provide written testimony or additional 4 

supporting documentation today, please submit any 5 

original plus 12 copies to the Secretary for 6 

distribution.  If you do not have the requisite 7 

number of copies, you can reproduce copies at the 8 

machine located at the Office of Zoning across 9 

the hall. 10 

 Procedures for special exceptions and 11 

variances are as follows:  one, statement of the 12 

Applicant and Applicant's witnesses; two, parties 13 

and persons in support; three, parties and 14 

persons in opposition; four, government reports, 15 

including the Office of Planning; five, reports 16 

of the ANC; and six, rebuttal and closing 17 

statements. 18 

 The order of procedures for an appeal 19 

case is as follows:  one, statement of the 20 

Appellant and the Appellant's witness; two, the 21 

Zoning Administrator, government official's case; 22 
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three, the case of the owner, lessee, or operator 1 

of the property involved, if not the Applicant; 2 

four, other Intervenors in the case, if permitted 3 

by the Board; five, ANC within which the property 4 

is located; and six, rebuttal and closing 5 

statements of the Appellant. 6 

 Pursuant to Section 3117.4 and 3117.5, 7 

the following time constraints will be 8 

maintained.  The Applicant, Appellant, persons 9 

and parties, except an ANC in support, will be 10 

given 60 minutes collectively.  The Appellees, 11 

persons and parties, except an ANC in opposition, 12 

will be given 60 minutes collectively.  13 

Individuals will be given 3 minutes, and 14 

organizations will be given 5. 15 

 These time restrictions do not include 16 

cross-examinations or questions from the Board.  17 

Cross-examination of witnesses is permitted by 18 

the Applicant or parties.  The ANC within which 19 

the property is located is automatically a party 20 

to a special exception or a variance case.  21 

Nothing prohibits the Board from placing 22 
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reasonable restrictions on cross-examinations, 1 

including time limitations and limitations of the 2 

scope of cross-examination. 3 

 The record will be closed at the 4 

conclusion of each case, and if the Board 5 

requests any specific material, that material 6 

will be identified and a date provided for when 7 

that person must submit that information to the 8 

Office of Zoning.  After the record is closed, no 9 

other information will be accepted by the Board. 10 

 The District of Columbia Administrative 11 

Procedures Act requires that a public hearing on 12 

each case be held in the open and before the 13 

public.  Pursuant to Section 405(b) and 406 of 14 

the Act, the Board may, consistent with the rules 15 

and procedures in the Act, enter into a closed 16 

meeting on a case for purposes of seeking legal 17 

counsel on a case pursuant to D.C. Code Section 18 

2-257(b)(4) and/or deliberating on a case 19 

pursuant to Section D.C. Code 2-575(b)(13), but 20 

only after providing the necessary Public Notice 21 

and in the case of an emergency closed meeting 22 
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after taking a roll call vote. 1 

 The decision on the Board on these 2 

contested cases must be based exclusively on the 3 

public record.  To avoid any appearance to the 4 

contrary, the Board requests that persons present 5 

not engage members of the Board in conversation. 6 

 Please turn off all beepers and cell 7 

phones at this time and do not disturb these 8 

proceedings. 9 

 The Board will now consider any 10 

preliminary matters.  Preliminary matters are 11 

whether a case will or should be heard today, 12 

such as requests for postponement, continuance or 13 

withdrawal, or whether proper adequate notice of 14 

a hearing has been given. 15 

 If you are not prepared to go forward 16 

today, now is the time to raise such a matter. 17 

 Mr. Secretary, do we have any preliminary 18 

matters? 19 

 Appeal No. 18256 20 

 MR. MOY:  Madam Chairperson, there is a 21 

preliminary matter, a motion for a postponement 22 
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attributed to Appeal No. 18256.  Staff would 1 

suggest that the Board address the preliminary 2 

matter before moving on the other case for the 3 

afternoon. 4 

 CHAIRPERSON MOLDENHAUER:  Thank you, Mr. 5 

Moy.  I think I will agree.  So we will shift 6 

around the calendar for this afternoon.  We will 7 

hear that case first, but before we get started, 8 

can all individuals wishing to testify, please 9 

stand, and the oath will be administered. 10 

 MR. MOY:  Do you solemnly swear or affirm 11 

that the testimony you are about to present in 12 

this proceeding is the truth, the whole truth, 13 

and nothing but the truth? 14 

 [Witnesses sworn en masse.] 15 

 MR. MOY:  Ladies and gentlemen, you may 16 

consider yourself under oath. 17 

 CHAIRPERSON MOLDENHAUER:  We can call the 18 

second case on the calendar, which is the ANC-1C 19 

appeal. 20 

 MR. MOY:  Yes.  Good afternoon, Madam 21 

Chairperson, members of the Board. 22 
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 Appeal No. 18256 of Advisory Neighborhood 1 

Commission 1C, pursuant to 11 DCMR 3100 and 3101 2 

from a May 13, 2011, decision by the Zoning 3 

Administrator, Department of Consumer and 4 

Regulatory affairs, to issue a Certificate of 5 

Occupancy, C as in Charlie, O as in Oscar, 54337, 6 

allowing a fast food establishment.  This is the 7 

Peking Garden Carry Out and food delivery in the 8 

C-2-A District at premises 2008 18th Street, 9 

N.W., property located in Square 2555, Lot 47. 10 

 CHAIRPERSON MOLDENHAUER:  Thank you very 11 

much, Mr. Moy. 12 

 The parties can please step forward for 13 

this case.  Starting on my far right with Mr. 14 

Surabian, if you can please introduce yourselves. 15 

 MR. SURABIAN:  Good afternoon.  Assistant 16 

Attorney General Jay Surabian on behalf of DCRA. 17 

 MR. ROTH:  Good afternoon.  Alan Roth on 18 

behalf of Advisory Neighborhood Commission 1C. 19 

 MR. THOMAS:  [Speaking off mic.] 20 

 CHAIRPERSON MOLDENHAUER:  Your microphone 21 

is not on, Mr. Thomas. 22 
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 MR. THOMAS:  Okay.  Good afternoon.  1 

Bradley Thomas on behalf of the Appellees. 2 

 MR. WASHINGTON:  James Washington, the 3 

owner of the property. 4 

 MS. OH:  [Speaking off mic.] 5 

 CHAIRPERSON MOLDENHAUER:  I don't believe 6 

that your microphone is -- is your microphone on? 7 

 MS. OH:  Oh, yeah.  Oh, yeah.  My name is 8 

Hi Hong Oh [ph], and Peking Garden Restaurant. 9 

 CHAIRPERSON MOLDENHAUER:  We are here 10 

initially for a preliminary motion that was filed 11 

by Mr. Roth, our request for postponement of the 12 

hearing. 13 

 Mr. Roth, you indicate that Mr. Surabian 14 

was not going to oppose the motion. 15 

 Mr. Thomas, have you seen this request 16 

for postponement? 17 

 MR. THOMAS:  I did, Your Honor. 18 

 CHAIRPERSON MOLDENHAUER:  And are you 19 

going to object, or are you in agreement for a 20 

request for postponement? 21 

 MR. THOMAS:  May I have one moment, Your 22 
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Honor? 1 

 CHAIRPERSON MOLDENHAUER:  Sure. 2 

 [Pause.] 3 

 CHAIRPERSON MOLDENHAUER:  Mr. Thomas, 4 

have you had a chance to confer with your 5 

clients? 6 

 MR. THOMAS:  Yes, I have.  No objection. 7 

 CHAIRPERSON MOLDENHAUER:  Okay.  So then 8 

if all parties are in agreement for postponement, 9 

what we'll do is we'll look for a calendar date. 10 

 I have already taken a look at the calendar, and 11 

I think we can postpone this to the afternoon of 12 

January 17th. 13 

 I'd like you all just to take a chance, 14 

look at your calendars, make sure there won't be 15 

any conflicts at that point in time. 16 

 [Pause.] 17 

 MR. SURABIAN:  That should be good. 18 

 CHAIRPERSON MOLDENHAUER:  Mr. Roth, is 19 

that -- 20 

 MR. ROTH:  That's fine, Madam Chair. 21 

 CHAIRPERSON MOLDENHAUER:  That's fine? 22 
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 MR. ROTH:  Thank you.  It's fine. 1 

 CHAIRPERSON MOLDENHAUER:  Okay.  So then 2 

this case will be rescheduled for January 17th, 3 

and I believe that would give everybody time to 4 

provide any, if they wish -- obviously, for the 5 

Appellant, to provide a written statement, then 6 

any other parties, the Intervenors or the 7 

District provide any additional motions. 8 

 MR. SURABIAN:  That is the afternoon on 9 

the 17th? 10 

 CHAIRPERSON MOLDENHAUER:  The afternoon 11 

on the 17th, yes. 12 

 MR. ROTH:  Madam Chair, may I direct a 13 

question to Mr. Thomas through you? 14 

 CHAIRPERSON MOLDENHAUER:  Ask me the 15 

question.  Then I'll see whether we will provide 16 

for any additional discussion or whether we'll 17 

just simply continue the case. 18 

 MR. ROTH:  I haven't met Mr. Thomas 19 

before. 20 

 CHAIRPERSON MOLDENHAUER:  Property 21 

owners, automatically an Intervenor to a case, 22 
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and they don't actually have to file any 1 

material. 2 

 MR. ROTH:  You addressed my question.  He 3 

identified himself as representing the Appellees, 4 

and I just want to make sure the record was clear 5 

that they are Intervenors. 6 

 CHAIRPERSON MOLDENHAUER:  The record is 7 

clear.  Property owner is automatically an 8 

Intervenor to an appeal case.  Obviously, if any 9 

parties -- as I said, the record will be open.  10 

So, if there is any additional filings that 11 

anyone wishes to provide the Board to review 12 

prior to us coming back and hearing the case on 13 

the 17th, the record will be open for those 14 

filings as well. 15 

 And obviously, you should all coordinate 16 

with each other and coordinate with the Office of 17 

Zoning, so that any -- all individuals should be 18 

serving each other with information, so that when 19 

we get here on the 17th, there is no statement 20 

of, "Well, I didn't get that filing from another 21 

party," so we'll make sure that we have lawyers 22 
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amongst all three of you, so we'll make sure that 1 

everyone gets served properly, okay? 2 

 I'll see everybody back here in 2012. 3 

 MR. ROTH:  Thank you very much. 4 

 MS. OH:  Thank you. 5 

 CHAIRPERSON MOLDENHAUER:  Thank you. 6 

 Mr. Moy, when you are ready, we can call 7 

the next case. 8 

 Application No. 18280 9 

 MR. MOY:  The next case for Board action 10 

this afternoon is Application No. 18280.  This is 11 

the application of Eric Sosnitsky, pursuant to 11 12 

DCMR 3104.1.  This is for a special exception to 13 

allow a rear addition to an existing one-family 14 

row dwelling under Section 223, not meeting the 15 

lot occupancy requirements under Section 403 and 16 

court requirements under Section 406 in the R-4 17 

District at premises 630 A Street, N.E., property 18 

located in Square 867, Lot 123. 19 

 CHAIRPERSON MOLDENHAUER:  Thank you very 20 

much, Mr. Moy. 21 

 If the Applicant can please step forward? 22 
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 MR. SOSNITSKY:  Good afternoon.  My name 1 

is Eric Sosnitsky.  I am the property owner at 2 

630 A Street, N.E. 3 

 CHAIRPERSON MOLDENHAUER:  Good afternoon, 4 

Eric. 5 

 And we are here today.  I think the case 6 

previously had been on Expedited Calendar, and so 7 

-- but there hadn't been a posting of the 8 

property.  That has since been resolved.  You did 9 

properly post it, and I know that we have some 10 

additional submissions, which are some letters of 11 

support from your neighboring properties, which 12 

is also appreciated. 13 

 Right now I think we have a fairly full 14 

record, now that we have those additional 15 

submissions and documentation, so at this point 16 

in time you can present your case or you can 17 

simply rest on the record based on the 18 

submissions that you provided us thus far. 19 

 MR. SOSNITSKY:  I will rest on the record 20 

as long as everything is suitable to get this 21 

through. 22 
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 CHAIRPERSON MOLDENHAUER:  Then I'll see 1 

if any Board members have any specific questions 2 

for the Applicant. 3 

 [No audible response.] 4 

 CHAIRPERSON MOLDENHAUER:  The Board 5 

members do not have any questions, so we'll 6 

continue to see if there's anybody in the 7 

audience in support or in opposition of this 8 

case. 9 

 [No audible response.] 10 

 CHAIRPERSON MOLDENHAUER:  Seeing none, I 11 

would now turn to the Office of Planning, but I 12 

don't know if they're here yet.  We have an 13 

Office of Planning report in our record 14 

recommending approval of the application, which 15 

is our Exhibit 22, and I'll just simply identify 16 

that, obviously, this was Mr. Arthur Jackson who 17 

reviewed the case, who recommended approval of 18 

the 223 under 401 and 403.  And I'll just 19 

incorporate his written report for the record. 20 

 Did any Board members actually have any 21 

questions for the Office of Planning about this 22 
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case in regards to why we should maybe 1 

potentially wait for Mr. Jackson? 2 

 [No audible response.] 3 

 CHAIRPERSON MOLDENHAUER:  I'm seeing nods 4 

of heads indicating that there's no questions for 5 

the Office of Planning, so we'll just simply rely 6 

upon their report. 7 

 Did the Applicant have any specific 8 

questions for the Office of Planning that he 9 

wished to ask? 10 

 MR. SOSNITSKY:  I guess, what are the 11 

next steps from this point on? 12 

 CHAIRPERSON MOLDENHAUER:  Well, right now 13 

we still have to go -- we have to complete the 14 

hearing and potentially either grant or deny the 15 

application, but then at a set beyond that, you 16 

can either ask, call the Office of Planning, or 17 

you can talk to the Office of Zoning staff. 18 

 MR. SOSNITSKY:  Okay.  So, I guess, when 19 

will we know when the application has been 20 

granted or -- 21 

 CHAIRPERSON MOLDENHAUER:  After we -- we 22 
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have to complete the hearing. 1 

 [Laughter.] 2 

 MR. SOSNITSKY:  Okay. 3 

 CHAIRPERSON MOLDENHAUER:  So once we 4 

complete the hearing, there's a couple other 5 

procedural aspects that I have to go through, and 6 

then I'll either indicate that we're going to 7 

give a bench decision or we'll set this for 8 

decision.  So, if you just keep -- bear with us 9 

for a few more minutes, okay? 10 

 MR. SOSNITSKY:  Oh, okay.  All right.  11 

I'm just -- bear with me, because I'm new to this 12 

process. 13 

 CHAIRPERSON MOLDENHAUER:  We're just -- 14 

it's a -- we have to go through the process. 15 

 So now I'm going to ask if there's 16 

anybody present in the audience from ANC, from 17 

the local ANC. 18 

 [No audible response.] 19 

 CHAIRPERSON MOLDENHAUER:  Seeing no one 20 

from the local ANC-6C, I will indicate that we 21 

have an Exhibit 21 in our record, which states 22 
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that on September 15th, 2011, at a regularly 1 

scheduled, duly noticed meeting, there was a 2 

quorum present of commissioners, and that they 3 

voted 7 to 0 to 0 to support the application for 4 

Application 18280 for the special exception 5 

addition. 6 

 That being said, we have now gone through 7 

all the procedural aspects.  We will turn back to 8 

you for any closing remarks, and if you don't 9 

have any, then we will go into deliberation. 10 

 MR. SOSNITSKY:  No closing remarks. 11 

 CHAIRPERSON MOLDENHAUER:  Then at this 12 

point in time, I will turn to Vice-Chair Sorg to 13 

start us off for deliberation. 14 

 VICE-CHAIRPERSON SORG:  Thank you, Madam 15 

Chair. 16 

 Obviously, this hearing has gone quite 17 

quickly, although I know that we've gone through 18 

all of our procedural things. 19 

 As you mentioned, this case was 20 

originally on our Expedited Calendar and was 21 

kicked off not for any complications in the 22 
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project itself but for some additional procedural 1 

matters. 2 

 It's a special exception relief for a 3 

rear addition to an existing two-story dwelling. 4 

 It's not a very large project, but now the 5 

Applicant has remedied the lack of posting, which 6 

has been done correctly more than 14 days prior 7 

to this hearing today, which we have a record of 8 

in our Exhibit 24. 9 

 Additionally, since the case was on the 10 

Expedited Calendar, we have in our Exhibit No. 23 11 

support from the Capitol Hill Restoration Society 12 

as well. 13 

 In our Exhibits 26 and 27, we have 14 

letters of support from the Applicant's two 15 

immediate neighbors, and as you mentioned in our 16 

Exhibit No. 21, a letter from ANC-6C that meets 17 

our requirements for great weight in support as 18 

well as the Office of Planning in support. 19 

 So that being said, I can see no reason 20 

to continue any longer, and I would be in support 21 

of granting this application. 22 
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 CHAIRPERSON MOLDENHAUER:  Is there a 1 

motion?  I'm sorry.  Is there any additional 2 

deliberation? 3 

 [No audible response.] 4 

 CHAIRPERSON MOLDENHAUER:  Is there a 5 

motion, then? 6 

 VICE-CHAIRPERSON SORG:  Yes.  I'll submit 7 

a motion to approve Application No. 18280, 8 

application of Eric Sosnitsky, pursuant to 11 9 

DCMR 3104.1, for a special exception to allow a 10 

rear addition to an existing one-family row 11 

dwelling under 223, not meeting lot occupancy 12 

requirements under Section 403, and court 13 

requirements under Section 406 in an R-4 District 14 

at 630 A Street, N.W. 15 

 CHAIRPERSON MOLDENHAUER:  A motion has 16 

been made.  Is there a second? 17 

 MR. HINKLE:  Second. 18 

 CHAIRPERSON MOLDENHAUER:  The motion has 19 

been made and seconded.  All those in favor, say 20 

"aye." 21 

 [Chorus of ayes.] 22 
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 MR. MOY:  Staff would record the vote as 1 

4 to 0 to 1 on the motion of the Vice-Chair, Ms. 2 

Sorg, to approve the application for special 3 

exception relief under Section 223, not meeting 4 

lot occupancy and court with requirements.  5 

Second the motion, Mr. Hinkle.  Also in support 6 

of the motion, Mr. Hood and Ms. Moldenhauer.  No 7 

other members participating, so again, the vote 8 

is 4 to 0 to 1, and the motion carries. 9 

 CHAIRPERSON MOLDENHAUER:  Thank you very 10 

much, Mr. Moy. 11 

 Seeing that there is no opposition in 12 

this case, we would ask to waive our requirements 13 

and have a summary order be issued. 14 

 MR. MOY:  Thank you, Madam Chair. 15 

 CHAIRPERSON MOLDENHAUER:  Thank you very 16 

much. 17 

 So what just happened is your application 18 

is granted. 19 

 MR. SOSNITSKY:  Great. 20 

 CHAIRPERSON MOLDENHAUER:  And there will 21 

be an order that will be finalized by the Office 22 
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of Zoning.  We also waive our requirements, so it 1 

will be expedited rather than having to have a 2 

full order be written.  And what you'll have to 3 

do is you will have to contact the Office of 4 

Zoning staff to find out when it's finalized, and 5 

at that point you can move forward with the rest 6 

of your project. 7 

 MR. SOSNITSKY:  Okay.  So we just work 8 

back through the channels that we've been working 9 

with to get some sort of written approval or 10 

something like that? 11 

 CHAIRPERSON MOLDENHAUER:  Based on this 12 

decision that we just made, a written approval 13 

will be drafted and finalized. 14 

 MR. SOSNITSKY:  Okay. 15 

 CHAIRPERSON MOLDENHAUER:  You just want 16 

to contact the Office of Zoning and find out what 17 

the time frame will be, and they'll let you know. 18 

 And then once that's finalized, you'll then be 19 

able to take that and get your building permit, 20 

but obviously, I can't provide any specific 21 

advice.  I think that you should just talk with 22 
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Office of Zoning. 1 

 MR. SOSNITSKY:  Yeah.  That's -- I mean, 2 

that's just trying to figure out exactly what the 3 

next steps are, so okay.  Great. 4 

 CHAIRPERSON MOLDENHAUER:  5 

Congratulations. 6 

 MR. SOSNITSKY:  All right.  Thank you 7 

very much for your time. 8 

 CHAIRPERSON MOLDENHAUER:  You're welcome. 9 

 And that concludes our business for 10 

today, and we will reconvene next Tuesday.  Thank 11 

you. 12 

 [Whereupon, at 1:34 p.m., the Public 13 

Hearing was adjourned.] 14 
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